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Greetings, and welcome to the
third issue of LST@Stanford.
The Stanford Law School
Program in Law, Science &
Technology has had a won-
derfully busy and productive
year. Under the terrific lead-
ership of Director Margaret
Jane Radin and Executive Di-
rector Roland Vogl, and the
good advice of Advisory
Council chair Gordy David-
son of Fenwick & West, the
Program has already more
than fulfilled my dream that
we could bring together
speakers and conference par-
ticipants from a wide range
of academic, legal, business
and government backgrounds
to discuss cutting-edge devel-
opments at the intersection of
law and technology.

This academic year is now
drawing to a close, but the
upcoming year promises to be
even more fruitful in terms of
the quality and the number of
conferences, speakers, and
other events that the LST
Program will sponsor.

I am delighted to announce
that Professor Mark Lemley,
one of the nation’s top intel-
lectual property scholars and

a leading scholar of patent
and Internet law as well, has
joined our stellar Law, Science
and Technology faculty at
Stanford Law School, and has
just moved across the Bay to
us from his previous post the
University of California at
Berkeley. We are also thrilled
to announce that he has ac-
cepted our invitation to serve
as the new director of the
LST Program, starting this
summer. My colleague Peg-
gy Radin has done an abso-
lutely outstanding job as LST
Director over the last several
years, and Mark will be lucky
to build upon her great lega-
cy. Under his leadership, our

LST Program will continue to
build its already preeminent
role as a center for intellec-
tual exchange in the quickly
growing field of law, science
and technology.

One of the highlights of the
past year was the launch of
the Center for Law and the
Biosciences (CLB) last Feb-
ruary. The conference “Un-
natural Selection: Should
California Regulate Pre-Im-
plantation Genetic Diagno-
sis?” that marked the launch
was a tremendous success
and drew a large audience
interested in the questions
raised by new extensions of
in vitro fertilization. Under
the thoughtful direction of
Professor Henry T. (“Hank”)
Greely, the CLB has very
quickly emerged as a central
forum for discussion of how
new discoveries in the bio-
sciences challenge our legal
system and ethical beliefs.
The CLB has also been
working closely with the stu-
dent group BioLaw to orga-
nize other events and
conferences. Together, these
two groups will certainly play
a major role in examining new
biotechnological discoveries,

Kathleen Sullivan, Dean and
Richard E. Lang Professor of
Law and Stanley Morrison
Professor of Law, Stanford
Law School
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determining how such discoveries
may change our society, and provid-
ing an informed debate about how the
law should approach these changes.

In March, Professor Lawrence Les-
sig released his blockbuster new book
entitled Free Culture: How Big Me-
dia Uses Technology and the Law
to Lock Down Culture and Control
Creativity. The book’s website, which
includes notes, reviews, free content,
and even a number of ‘remixes’ into
various internet formats, is located at
http://www.free-culture.cc.
LST held a festive book-sign-
ing and presentation by Lar-
ry on April 13, and Larry got
to dazzle us with his profi-
ciency in using all the new technology
in the newly renovated faculty lounge.
The book draws on the work that he
has done as the Founder and Director
of LST’s Center for Internet and So-
ciety (CIS). This year CIS, in part-
nership with the LST Program,
sponsored two stellar conferences on
the topics of Internet security and pri-
vacy. “Securing Privacy in the Inter-
net Age” and “Cybersecurity,
Research and Disclosure” both
brought hundreds of computer secu-
rity researchers, legal experts, policy
makers, and corporate professionals
to campus.

The Center for E-Commerce, led by
Professor Margaret Jane Radin and
Executive Director Ian C. Ballon, a
partner specializing in intellectual prop-
erty and the Internet at the law firm
of Manatt, Phelps & Phillips LLP, con-
tinues to spearhead exploration of
those critical grey areas of the law
pertaining to online business activity.
Together with the San Francisco Bay
Area Chapter of the Association of
Corporate Counsel (ACC), the Cen-
ter will host an event this June 25 en-
titled “Stanford E-commerce Best
Practices Conference – How to Deal

with the Uncertainties of Online Busi-
ness.” The goal of this conference is
to find practical solutions by bringing
together the Silicon Valley legal and
business communities with other pro-
fessionals from around the globe to
share their ideas and strategies for
dealing with the legal uncertainties
that arise when doing business online.

It has been my great privilege to get
to know several of the students who
are currently working towards a Mas-
ter of Laws (LLM) degree in Law,

Science & Technology. These stu-
dents who come to Stanford Law
School from around to world to focus
for one academic year on the study
of cutting edge issues in law, science
and technology, truly represent the
future of the legal profession: global
players conversant in technology and
the intricacies of different legal re-
gimes. They are true ambassadors of
Stanford Law School and it will be
exciting to track their progress in the
years after they receive their degrees.

All of the centers within this program
are flourishing and will undoubtedly
leave a mark on the way we think
about law and technology. Our initial
vision for the LST Program was of a
program that would help legal profes-
sionals, businesspeople, government
officials, and the public at large to iden-
tify new questions raised by scientific
and technological development. This
vision has paid off beyond any of our
expectations. During 2004 in particu-
lar, we have succeeded not just in
identifying the challenges that exist at
the interface of law, science, and tech-
nology, but in beginning to propose
bold and innovative solutions to these
challenges.

We are aided greatly in our efforts by
the support of the founding affiliates
of our LST program. This spring we
received commitments from
Affymetrix, Cooley Godward LLP,
Fenwick & West LLP, Heller Ehrman
White & McAuliffe LLP, Morgan
Lewis & Bockius LLP, Paul, Hastings,
Janofsky & Walker LLP, Pillsbury
Winthrop LLP, and Wilson, Sonsini,
Goodrich & Rosati to become our
partners in all the exciting enterprises
described above. In addition, Morgan,
Lewis & Bockius LLP has joined as

an Affiliate Associate of the
program. This annual program
support places LST on a much
stronger footing to carry on
its exciting work, and our af-

filiates will be a source of great ideas
and people to fuel our events as well!

Thank you very much for taking the
time to read this newsletter, and for
supporting the Stanford Law School
Program in Law, Science & Technol-
ogy.

Sincerely,

Kathleen Sullivan
Dean, Stanford Law School

The Stanford Program in Law, Science &
Technology (LST) combines the resourc-
es of Stanford Law School—including
renowned faculty experts, alumni practic-
ing on the cutting edge of technology law,
technologically savvy and enthusiastic
students, and a location in the heart of
Silicon Valley—to address the many ques-
tions arising from the increasingly
prominent role that science and technolo-
gy play in both national and global arenas.
The program acts to help legal profession-
als, businesspeople, government officials,
and the public at large to identify those
questions and find innovative answers to
them.

About the LST Program
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Intellectual Property, Patent, and Internet Law Expert
Mark Lemley to Join Stanford Faculty and Direct
Stanford Program in Law, Science & Technology

Stanford Law School has announced that Mark Lemley, a
leading scholar of patent, intellectual property, and Internet
law, will join the Stanford faculty and assume the directorship
of the Stanford Program in Law, Science & Technology this
summer. Lemley, widely considered to be among the top IP
scholars in the nation, has written six books and more than
50 articles on patents, copyright, and trademark, as well as
antitrust and the law of cyberspace.

Mr. Lemley is currently a professor at Boalt Hall School of
Law at the University of California at Berkeley, where he
codirects the Berkeley Center for Law and Technology.

“We are elated that Mark Lemley has chosen to come to
Stanford,” said Stanford Law Dean Kathleen M. Sullivan.
“Lemley has gained national renown among lawyers and
scholars alike as a leading expert in intellectual property law.
No one knows more than he does about patent law and the
emerging law of the Internet. With Lemley now aboard,
Stanford’s Law, Science and Technology program could not
possibly be stronger.”

Noting the path-breaking research Lemley conducted under
the auspices of Boalt’s law and technology program, Dean
Sullivan said, “We have great respect for Berkeley’s work in
this area under Pam Samuelson’s leadership, so we are
especially pleased to have lured Lemley to our side of the
Bay, where he no doubt will continue his scholarly interchange
with colleagues throughout the Valley and the Bay Area.”

“Stanford’s location in the heart of Silicon Valley makes it an
ideal place to do research in technology law,” said Lemley.
“Stanford has a great collection of people in intellectual
property and Internet law, including Larry Lessig, Paul
Goldstein, and others, and I’m looking forward to working
with them. I am also looking forward to spending time with
Stanford Law School’s outstanding students,” he said.

Lemley’s Work: At the Intersection of Patent,
Copyright, and Trademark Law

Lemley’s major contributions to legal scholarship focus on
how the economics and technology of the Internet affect
patent law, copyright law, and trademark law. He has

conducted major empirical studies of patent issuance and of
Internet standard-setting organizations that have helped
illuminate how the economics of intellectual property differs
across industries. And he has made important contributions
to the public policy debate over how licensing and contracting
should take place over the Internet. His prolific work is widely
cited by scholars, policy makers, and judges.

About Mark Lemley

Lemley graduated from Stanford
University with a Bachelor of Arts
degree in economics and political
science in 1988, and received a law
degree from Boalt Hall School of Law
at the University of California at
Berkeley in 1991. He then served as a
law clerk to Judge Dorothy Nelson at
the United States Court of Appeals for

the Ninth Circuit, and an intellectual property lawyer at the
law firms of Brown & Bain and Fish & Richardson.

In 1994, Lemley joined the faculty of the University of Texas
School of Law, where he was named the Marrs McLean
Professor of Law. Six years later, he left Texas for Boalt
Hall, where he became both a professor and codirector of
Boalt’s law and technology program. In the fall of 2003,
Lemley was the Edwin A. Heafey, Jr. Visiting Professor at
Stanford Law School. He continues to be of counsel to the
San Francisco law firm of Keker and Van Nest on intellectual
property, antitrust, and Internet law.

The Stanford Program in Law, Science & Technology

Lemley’s patent expertise complements the already strong
faculty in Stanford Law School’s Program in Law, Science
& Technology: internationally renowned copyright expert Paul
Goldstein, trailblazing cyberlaw expert Lawrence Lessig, who
founded and directs the program’s Center for Internet and
Society; property law expert Margaret Jane Radin, who
founded and directs the program’s Center for E-Commerce;
and biolaw expert Henry T. Greely, who founded and
directs the program’s new Center for Law and the
Biosciences.
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The Center for Law and the Biosciences (CLB), directed by
Professor Hank Greely, examines biotech discoveries in the
context of the law, weighing their impact on society and the
law’s role in shaping that impact. The center is part of the
Stanford Program in Law, Science &
Technology.

Situated in the locus of the world’s bio-
technology industry, within a preemi-
nent research university, the center
convenes a forum of academicians,
lawyers, scientists, policy makers, and
law students. Through conferences,
workshops, lectures, and academic
courses, the center promotes research
and public discourse on the ethical, le-
gal, scientific, economic, and social
implications of accelerated technolog-
ical change.

For law students, the center strength-
ens the already significant advantages of studying at Stan-
ford with a curriculum that combines legal theory with
practical applications in biotechnology. Past course offerings
have included Biotechnology Law and Policy, Health Law
and Policy, Genetics and Law, and a course addressing the
questions surrounding nanotechnology called Ideas v. Mat-
ter: The Law in Tiny Spaces. In addition, the School offers a
full complement of courses in legal areas relevant to bio-
science, such as intellectual property, constitutional law, cor-
porate law, and administrative law. Many of our courses
involve other Stanford departments, and most integrate mul-
tidisciplinary materials.

Beyond the classroom, the center also provides access to a
broad spectrum of practitioners, regulators, and academicians
throughout the biotech industry, as well as to hands-on in-
volvement in research and collaborative dialogues.

Our students engage in a wide array of extracurricular activ-
ities and can participate in two cutting-edge student organi-
zations. Stanford BioLaw, a new student organization devoted

LST Program Launches Stanford
Center for Law and the Biosciences

Professor Henry T. Greely, the C. Wendell
and Edith M. Carlsmith Professor of Law at
Stanford, will direct the Center for Law and
the Biosciences.

to law and the biosciences, works with the Center to sponsor
regular seminars and conferences, and to publish “SNPs,” a
newsletter about developments in law and the biosciences.
The “Stanford Law and Technology Association,” with a

broader emphasis on both information
and life science technologies, also
holds regular events and publishes the
“Stanford Technology Law Review.”

Stanford Law School graduates pur-
sue a variety of distinguished careers
in the life-sciences field. Our alumni
currently hold leadership positions
within biotech companies, federal and
state agencies, the White House, ma-
jor corporations, law firms with strong
life-science practices, and academia.

The Center for Law and Biosciences launched Feb-
ruary 27, 2004 with its first conference, “Unnatu-
ral Selection: Should California Regulate Pre-im-
plantation Genetic Diagnosis?” Please see the re-
cap of this conference on page 5.

The two other centers that compose LST include
the Center for E-Commerce and the Center for
Internet and Society (CIS). Additional centers are
under consideration for the future. The work of
the LST centers is complemented by the Stanford
Securities Class Action Clearinghouse, an award-
winning online compendium of information related
to federal class action securities fraud litigation.
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The Stanford Center for Law and the
Biosciences officially launched on Feb-
ruary 27 with its inaugural conference
Unnatural Selection: Should California
Regulate Pre-implantation Genetic Di-
agnosis. Dr. Mark Hughes, one of the
pioneers of pre-implantation genetic di-
agnosis (PGD), wasted little time in viv-
idly portraying the issues at hand. Dr.
Hughes bolstered his remarks about his
work with photos of the devastating ail-
ments that PGD has been used to avoid.
Dr. Hughes also allowed the audience a
view of the remarkable process by which
a cell is removed from a human embryo
so that scientists can screen it for vari-
ous genetic disorders. Combining pow-
erful images with narratives from his
own career, Dr. Hughes conveyed a sense
of the high stakes surrounding biomedi-
cal interventions in human reproduction.

Pre-implantation genetic diagnosis, de-
veloped by British and American re-
searchers during the early 1990s,
represents a merger of two distinct ar-
eas of biotechnology. The first is in-vit-
ro fertilization, a well-established practice
of using external fertilization to overcome
infertility problems. The second is ge-
netic testing, methods which detect the
presence or absence of genes. For
would-be parents who are carriers of
harmful genes, and thus risk having chil-
dren with severe genetic disorders, PGD
allows an opportunity to systematically
select an embryo that lacks the harmful
genetic abnormality.

nology. Dr. Hudson’s extensive efforts
provided a rare glimpse at our nation’s
attitudes, and revealed disparities based
on gender, age, and religious outlook. Joe
Leigh Simpson, a representative from the
American Society of Reproductive Med-
icine, offered analysis of the efficacy and
potential pitfalls of self-regulation in this
industry.

Several key issues emerged from the dis-
cussions with these and other speakers.
Consensus emerged about the need for
quality control, further research, and reg-
ulation of false advertising. Less clear is
where, if anywhere, the line should be
drawn between legitimate uses of PGD
to avert severe genetic illnesses and more
problematic uses of PGD for gender se-
lection, for the selection of non-severe
traits, or for the selection of certain dis-
abilities which the parent feels are actu-
ally beneficial.

The conference was well attended, and
the questions of many in the audience
revealed that they had personal involve-
ment in an aspect of human reproduc-
tive technology. The conference was
enhanced by an audience both willing and
capable of probing the conclusions of the
various panelists. Stanford CLB looks
forward to many more engaging events!

Stanford CLB is grateful to the generous
sponsors of the conference: Affymetrix,
Paul Hastings LLP, and the Stanford
University Bio-X Program.

— Pablo Arredondo

Stanford Center for Law and Biotechnology
Launches with “Unnatural Selection” Conference

The conference brought together a range
of experts, each with a unique approach
to the issue of biotechnology and human
reproduction. John Robertson and Ra-
dhika Rao, both law professors, dis-
cussed constitutional questions arising
from the new technology. Professor
Robertson made the case that there was
most likely not a constitutional right to

access to PGD services, and Professor
Rao considered the constitutional impli-
cations of allowing PGD for some pur-
poses (gender selection intended to avoid
sex-linked genetic defect) but not others
(gender selection intended to create “bal-
anced” families).

Dr. Kate Hudson, founder and director
of the Genetics and Public Policy Center
at Johns Hopkins University, presented
research attempting to gauge public opin-
ion on issues of reproductive biotech-

Photo: PGD Procedure. Photo
courtesy of Dr. Sherman J.
Silber, M.D., infertile.com
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As Internet activity becomes more of
a way of life, the trail of private infor-
mation following an individual who
shops, talks, or works online grows both
in size and in significance. The amount
of proprietary data that companies store
on networked servers has reached
equally alarming levels. In response to
the need to protect this information from
unauthorized intruders or inadvertent
leaks, a vast computer security industry
has arisen. Yet the stubborn availability
of such confidential information to those
with the “right” tools prompts many to
wonder whether we are in need of a
new legal regime that would transfer out
of private hands some of the responsi-
bility for keeping these servers secure.
Others acknowledge the inadequacy of
the current legal situation but suspect
that the imposition of a new legal and
economic burden might impede the ad-
vances that the computer industry has
made in the past decade.

On March 13 and 14, academics, policy
makers, economists, advocates, and le-
gal and corporate professionals congre-
gated at Stanford Law School to debate
these and other questions raised by the
topic of computer security. Over the
course of a two-day symposium, enti-
tled Securing Privacy in the Internet
Age, participants articulated numerous
competing visions of a legal framework
that would be better suited to deal with

the problems that crop up whenever
new technologies are used by custom-
ers.

Margaret Jane Radin, a coeditor of the
symposium and the Director of the Stan-
ford Program in Law, Science & Tech-
nology (LST), started things off by
posing the following questions:

How should privacy and security be
governed, and is governance indeed
necessary? Should we look to govern-
ments or nongovernmental organizations
for a solution to problems of Internet se-
curity and privacy? Or will the mar-
ket prove itself capable of handling these
problems? Alternatively, might there be
a solution in tort law, constitutional law,
privacy law, international treaties, or in
some new kind of law? How would such
a law be implemented?

Later speakers proposed answers to
these questions from a variety of per-
spectives. Michael Froomkin, a profes-
sor at the University of Miami School
of Law, argued the pros and cons of a
system of national ID cards. He
sketched a scenario in which such a
system might actually enhance privacy;
at the very least, he argued, the pres-
ence of plastic in people’s pockets would
make privacy a more salient concern for
most Americans. Professor Froomkin
pointed out that the status quo of secu-

rity protection was bad and getting
worse. Many speakers echoed this last
sentiment.

Identity theft—the use of personal in-
formation to illegally access existing fi-
nancial accounts or to take out credit
cards in the name of the victim—is the
most rapidly growing type of white col-
lar crime, according to FTC statistics.
Daniel Solove, of Seton Hall Law
School, noted the FTC’s estimate of over
10 million people victimized by identity
theft within the last year, which led to
approximately $5 billion in consumer loss
and 300 million work hours dedicated to
repairing the damage wrought by this
theft. He suggested, however, that nei-
ther the new technologies themselves
nor the creators and users of these tech-
nologies were fully responsible for the
extent of this damage. Rather, the prob-
lem stems from a legislative failure to
properly regulate the dissemination of
personal information. For instance, due
to a lack of resources in law enforce-
ment, roughly one out of every seven
hundred cases of identity theft currently
result in the conviction of a perpetrator.
Mr. Solove emphasized that we need to
create legal solutions that address the
insecurity of business architecture on the
Internet; specifically, we need to solve
the problems that arise from the low-
tech entry point of most online business
transactions.

Internet Privacy Symposium Brings Academics, Policy Makers,
Economists, and Legal and Corporate Professionals to Stanford

Aim of Symposium: To Promote Business Innovation While
Preventing Unauthorized Disclosure of Private Information
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The next speaker, Jennifer Chandler,
from the University of Ottawa, made a
very different kind of argument, stating
that end users, software developers, and
vendors should be held responsible for
creating and contributing to the vulnera-
bility of systems. Ms. Chandler pointed
out that standards of security are nec-
essarily complex and dependent upon
context and thus resistant to sluggish
legislative response. She reasoned that
a system of tort liability—in which vic-
tims of denial of service attacks and oth-
er crimes would be able to sue relevant
parties for negligence—better fits the
enormous and ever-changing variety of
possible damages that hackers can in-
flict.

In addressing the challenges for a com-
pany’s Chief Privacy Officer, Alex
Fowler of PricewaterhouseCoopers
modeled the two ways that most orga-
nizations think about privacy. First, there
is an “old school,” the members of which
consider privacy as a threat to business
and argue that it is a cost center rather
than a growth driver, and quite unlikely
to add any shareholder value. These
sorts of people naturally dislike the in-
stitution of new privacy laws. On the
other hand, there is a “new school” that
looks at privacy as an opportunity and
as a new way of doing business. Such
people look to privacy as an opportunity
for further branding their product and
for fostering long-term customer rela-
tionships. Mr. Fowler pointed out that
both of these perspectives come into
play with many of the clients with which
his company deals. Indeed, it often ap-
pears that these organizations are at
odds with themselves, but this ongoing
state of confusion means that they are
in a continual process of policy reinven-
tion, and are with any luck moving from
an older to a newer way of considering
privacy. Success in this transition can
be measured in the strength of a com-
pany’s infrastructure of data manage-

ment, and the extent to which this infra-
structure can effectively aggregate, an-
onymize, and weed out information.

The two other editors of the symposium
were Anupam Chander, who was a vis-
iting professor at Stanford Law School
in Spring 2004, and Lauren Gelman, the
Associate Director of the Stanford Pro-
gram in Law, Science & Technology’s
Center for Internet and Society (CIS).
Ms. Gelman opened the second day of
proceedings with an overview of future
LST and CIS events. Mr. Chander then
introduced the first round of speakers
with a discussion of the shift in Internet
security law away from contractual
freedom and towards the tort law con-
cept of strict liability.

Andrea Matwyshyn, from the North-
western University School of Law, ref-
erenced Professor Margaret Jane
Radin’s work on personalization vs.
standardization and Professor Lawrence
Lessig’s analysis of the architectures of
control (which was specifically relevant
to her description of the differences be-
tween emergent organizational code and
hierarchically implemented legislative
and technical code) in her talk on the
development of norms for relational In-
ternet and privacy contracting. After cit-
ing the works of these two Law, Science
& Technology faculty members, Ms.
Matwyshyn described her examination
of the current privacy/terms of use pol-
icies of 75 publicly traded companies and
her discovery that not one of these com-
panies has a policy that is fully enforce-
able, in light of a handful of recent cases.
She argued that current Internet data
security constructions are fundamental-
ly nonadaptive and unlikely to develop
into architectures of growth. In the in-
terest of creating a more adaptable le-
gal construction, Ms. Matwyshyn
suggested merging privacy and terms of
use agreements into a single contractu-
al “conversation” between website pub-

lisher and website viewer that both
would be able to memorize. A clearly
articulated privacy policy, she added,
would likely shift more liability to the user.

Throughout the rest of the day, speak-
ers negotiated this line between cyber-
security and user privacy in a number
of ways. Some suggested alternatives
for privacy enhancement, including the
possible economic role of cyberinsur-
ance and the potential role of disclosure
intermediaries in safeguarding sensitive
financial information. Others, such as
Professor Susan Brenner of the Univer-
sity of Dayton School of Law, argued
that in imposing liability on institutions,
courts would clearly need to use crimi-
nal liability as a deterrent and incentive.

The symposium ended at 5 p.m. on Sun-
day, but clearly, as threats to privacy and
security become even more pressing,
many of the ideas that speakers
broached over the course of the week-
end will remain very much alive. There
exist numerous ways in which the appli-
cation of legal doctrines might enhance
security practices while simultaneously
promoting vigorous competition and in-
novation. It will be up to the participants
and attendees of this symposium to con-
struct a framework by which private
information will be managed. Overall,
Securing Privacy in the Internet Age
was an overwhelming success, and so-
lidified the LST program’s place at the
center of informed debates over tech-
nology policies in national and global are-
nas.

For an audio recording of the weekend’s
proceedings, please visit the symposium
website at http://cyberlaw.stanford.edu/
privacysymposium/schedule.html. Addi-
tional notes on the symposium can be
found at http://cyberlaw.stanford.edu/
blogs.



The practice of peer-to-peer file sharing has reached a cross-
roads and has the potential to take off as an increasingly
popular and vital method of sharing information. Or it could
collapse under the weight of its own controversy as lawyers
and politicians try to negotiate the intricacies of copyright
protections and the legality of certain file-sharing networks.

That was the message put forward by Law Professor Larry
Lessig, founder of Stanford’s
Center for Internet and Soci-
ety, during a panel on March 8
on the ethics of peer-to-peer
file sharing. Lessig was joined
on the panel by Law Profes-
sor Deborah Rhode, founder of
the Stanford Center on Ethics.

File-sharing technology is ex-
panding in creative and intrigu-
ing ways that could allow an
almost limitless ability to obtain
and manipulate just about any
kind of electronic content and
then redistribute it. But that
technology is threatened by the
recording industry’s stepped-up
efforts to crack down on ille-
gal file-sharing networks and
individuals who engage in such
practices, Lessig said. He said
the recording industry is en-
gaged in a war of prohibition
with escalating penalties and has put too much emphasis on
stigmatizing those who engage in illegal downloads as criminals.

“Should the legal system take the lead in shutting down this
kind of communication?” Lessig asked. “Historically, we have
taken this [kind of public debate] much more slowly and not
labeled the other side criminal.”

An estimated 70 million people engage in online file sharing,
much of it illegal. Illegal downloading, mostly of music, took
off in the late 1990s with the popularity of file-sharing pro-
grams like Napster and Kazaa. But the backlash has been
intense, with the Recording Industry Association of America
(RIAA) successfully suing file-sharing networks and bring-

ing much-publicized lawsuits against individuals accused of
illegal downloading.

By engaging in downloads that they know are illegal, many
people have made themselves magnets for the lawsuits, Les-
sig said. Rhode cited a survey of 16- to 28-year-olds who
engage in illegal downloading that showed that although most
were aware that they were engaging in illegal behavior, only

16 percent considered their ac-
tions morally wrong. She said her
teenage nephew, when asked
about the subject, told her, “Well,
there’s illegal and then there’s
illegal.”

Within the past couple of years,
the recording industry has dedi-
cated considerable resources to
cracking down on file-sharing
networks and has filed suit
against many large-scale and
individual programmers, prompt-
ing many to settle their cases
rather than engage in a costly
legal battle against an opponent
with deep pockets, Lessig said.
Some of the lawsuits would al-
most surely fail a legal challenge,
he said, but the intimidation fac-
tor has stifled development of
file-sharing techniques that could
actually benefit the recording

industry.

“What is the RIAA doing aside from suing people?” Lessig
asked. “It’s an industry organization trying to use the law to
protect themselves against competition.”

Lessig said the industry should explore other kinds of file-
sharing platforms and models that would be easier for con-
sumers to use—and pay for—and that would also set up a
better structure for artists to receive a cut of the profits. He
cited a Harvard study that proposed a tracking system simi-
lar to the Nielsen television ratings system that would make
as much music available at a cost to consumers and then pay
artists based on their popularity.

Law Professors Examine Ethical Controversies
of  Peer-to-Peer File Sharing
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Innovation in file-sharing technology is threatened by
the recording industry’s stepped-up crackdown, accord-
ing to law Professor Larry Lessig, who spoke last week
on a panel with law Professor Deborah Rhode. Lessig
expressed support for loosening copyright rules for “pri-
vate, non-commercial ventures.” Photo: L.A. Cicero



Lessig said copyright laws that were created more than 25
years ago—long before anyone had a sense of recent tech-
nological advances that allow mass manipulation and redistri-
bution of online content—are in dire need of an overhaul. He
didn’t advocate doing away with copyright laws altogether,
but he expressed support for loosening up the rules to allow
for “private, noncommercial ventures.”

“All of the great technologies coming out now are technolo-
gies that will allow people to do stuff with your stuff,” Lessig
said. “That’s an extraordinary opportunity that we should al-

low our culture to take. We wouldn’t produce the same laws
had we known about the technological advances.”

— Ray Delgado
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The Stanford Program in Law, Science & Technology’s Center
for Law and the Biosciences inaugurated its regular speaker
series with an engaging talk by Dr. Ezekiel Emanuel, Chief of
the Department of Clinical Bioethics at the National Institute
of Health. Dr. Emanuel’s remarks focused on one of the more
troubling aspects of medicine: financial
conflicts of interest among
researchers. Dr. Emanuel first
described the current landscape of
medical research, emphasizing that the
potential for bias based on financial ties
is significant. He noted that since the
passing of the Bayh-Dole Act in 1980,
there has been a dramatic increase in
the amount of corporate funding of
university research. Dr. Emanuel also cited studies showing
that over a third of the articles published in leading scientific
journals were written by lead authors with a financial interest
in the result of their research. He stressed that money was
only one form of reward which could
bias researchers. According to Dr.
Emanuel, nonmonetary gains such as
publications, promotions, and peer
recognition could also affect a
researcher’s judgment.

Turning to an examination of the actual
effect of financial ties between
researchers and industry, Dr. Emanuel
mentioned three main areas of concern: research design, data
integrity, and patient safety. In all of these areas, Dr. Emanuel

stated, it is important that there be some oversight to ensure
proper conduct. He also pointed out that it is sometimes difficult
to differentiate between biases based on conflict of interest
and biases based on other factors. For instance, Dr. Emanuel
cited studies indicating that industry-sponsored trials are less

likely to be published if the results are
negative. While this might reflect
efforts by the private sector to prevent
“bad” results from reaching the public,
Dr. Emanuel offered that it might also
reflect a general sentiment among
journal editors that positive results are
more interesting and worthy of
publication.

One of the solutions proposed by some to these conflicts of
interest is the full disclosure by researchers to their research
subjects regarding any financial ties. While Dr. Emanuel agreed
that disclosure is important, he cautioned that patients are

often not in a position to fully
understand complicated financial
relationships. Also, there exist certain
intangible conflicts of interest, such as
fame, that researchers may have
trouble articulating, in part because
they may be unaware of such biases.
Dr. Emanuel concluded these
considerations by arguing that many
patients will have little choice but to

participate in research, even if they do possess reservations
about conflicts of interest.

— Pablo Arredondo

Center for Law and the Biosciences Tackles
Conflict of  Interest in Medical Research

Dr. Ezekiel Emanuel delivered the
first speech in the Center for Law
and the Biosciences’ regular speaker
series, addressing the potential for
bias based on the financial ties of
medical researchers.

This article first appeared in the March 17, 2004 issue
of Stanford Report. An audio recording of the CIS
panel discussion can be found at http://
cyberlaw.stanford.edu/events/past_index.shtml.
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Charter Affiliates Help Launch New LST
Affiliates Program at Stanford Law School

http://www.affymetrix.com

http://www.fenwick.com

http://www.hewm.com

http://www.paulhastings.comhttp://www.cooley.com

http://www.pillsburywinthrop.com

http://www.wsgr.com

The Program in Law Science & Tech-
nology (LST) is pleased to announce that
Cooley Godward LLP, Pillsbury Winthrop,
and Wilson Sonsini Goodrich & Rosati
have joined charter LST Affiliate Partners
Affymetrix, Fenwick & West LLP, Heller
Ehrman White & McAuliffe LLP, and
Paul, Hastings, Janofsky & Walker LLP
in the new LST Affiliates Program at Stan-
ford Law School. Morgan, Lewis &
Bockius LLP has joined as an Affiliate As-
sociate of the program. As Affiliates, each
will contribute through sponsorship and
program input, and support cutting-edge
research, teaching, and program devel-
opment across the three centers currently
housed within LST: The Center for E-
Commerce, led by Professor Margaret
Jane Radin and Executive Director Ian C.
Ballon; The Center for Internet and Soci-
ety, directed by Professor Lawrence
Lessig; and The Center for Law and the
Biosciences, directed by Professor
Henry T. Greely.

The World Intellectual Property Organization (WIPO) and the Stanford Program in Law, Science & Technology are joining
forces to bring to the fore issues relating to intellectual property and its growing importance in today’s technology- and
knowledge-driven economies.

The conference, entitled “WIPO Comes to Silicon Valley—High Tech IP Issues in a Global Marketplace,” took place on May
17 and 18, 2004, on the Stanford University campus. The program addressed timely issues relating to intellectual property
including the international patent and trademark systems administered by WIPO, WIPO’s alternative dispute resolution
services, and WIPO’s work relating to patent law harmonization. Domain names, software and biotechnology patents, protection
of genetic resources, and the link between public health and intellectual property were among the session topics.

The event brought together major players from Silicon Valley’s high technology industries and venture capital community,
patent and trademark practitioners, academics, and members of the public.

Please see the website at http://lst.stanford.edu/wipo for a schedule of speakers, and for more conference details.

WIPO Comes to Silicon Valley
High Tech IP Issues in a Global Marketplace

Hosted by Stanford Law School, May 17 and 18, 2004

http://www.morganlewis.com
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and

The Stanford Program in Law, Science & Technology, its Center for E-Commerce, and the Association
of Corporate Counsel, San Francisco Bay Area Chapter present:

Stanford E-Commerce Best Practices Conference:
How to Deal with the Uncertainties of  Online Business

Inaugural Conference of the Stanford E-Commerce Best Practices Project

June 25, 2004
Stanford Law School

The Stanford Program in Law, Science & Technology (LST), its Center for E-Commerce, and the San Francisco
Bay Area Chapter of the Association of Corporate Counsels (ACC) are joining forces to bring to the fore issues
relating to the many legal uncertainties that arise when doing business online. The conference, entitled “Stanford E-
Commerce Best Practices Conference: How to Deal with the Uncertainties of Online Business” will take place on
June 25, 2004, on the Stanford University campus. The program will address timely issues related to online best
practices, including how e-commerce best practices evolve, how they operate, and how U.S. companies deal with
incompatible regulatory environments and diverse corporate cultures. Contract formation, limitations and enforcement,
negating of implied licenses, international jurisdiction, privacy regimes, online security, piracy of digital content, and
taxation of digital content are among the session topics.

The goal of this conference is to find practical solutions by bringing together the Silicon Valley legal and business
communities with other professionals from around the globe to share their ideas and strategies for dealing with the
legal uncertainties that arise when doing business online.

For more information and registration, please visit http://lst.stanford.edu/best_practices.
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