
Josh Eagle prepared this teaching note, under the editorial guidance of  Professor Barton H. (“Buzz”) Thompson, Jr.,  Robert
E. Paradise Professor of  Natural Resources Law, Stanford Law School, solely for educational purposes rather than to illustrate
either effective or ineffective handling of an environmental matter.  Copyright © 1999 by the Board of Trustees of the Leland
Stanford Junior University.  To request permission to use or reproduce case materials, write to Environmental and Natural
Resources Law and Policy Program, Stanford Law School, 559 Nathan Abbott Way, Stanford, CA 94305 or visit
www.stanford.edu/group/law/library/casestudies/.

Revised 4/99

New York City’s Water Supply
Teaching Note

Part I

This part of the case study describes the history of New York City’s water supply, and
focuses on the events of 1995.  At that time, the City was attempting to rewrite its watershed
regulations in an attempt to stave off the necessity of building a six to eight billion dollar filtration
plant.  The State of New York had, in 1911, given the City the power to regulate activities in the
watershed.  Between 1911 and 1990, the City had refrained from using this power to any significant
degree.  However, a new Federal rule, the Surface Water Treatment Rule, came into effect in 1989. 
That rule would require the City to build a filtration plant unless it could show that it was in control of
human activities in the watershed.

The first part of the case study places the student in the position of a staff attorney for one of
Governor Pataki’s chief aides.  The student is asked to summarize the situation for the aide and to
recommend a course of action.  It is expected that the recommendations will be both procedural and
substantive.  In other words, the student should suggest the ways in which the resolution should be
reached and what the final outcome should be.  To this extent, it will be best if Part II of the case
study is not distributed until after Part I is discussed.  Part II reveals the path ultimately taken by the
Governor and his aide.

Teaching points:
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1.  Delegation of powers.  What is the rationale behind the State’s grant of condemnation and
regulatory power to the City through the Public Health law?  Is this a legitimate delegation of power? 
Is it a beneficial delegation of power?

For purposes of answering these questions, the first crucial fact is that the City is home to
more than one-half of the State’s residents and constitutes more than two-thirds of the State’s tax
base.  The second crucial fact is that the watersheds are changing over time; when the State first
delegated these powers to the City, the watersheds were very sparsely populated.  As can be seen
from the history of the water supply, the City’s problems in maintaining a clean supply of water are
directly related to the number of people who live near the water sources.  Increased population in
the watersheds causes the City two types of problems.  First, it increases pollution by both
destroying the filtration capacity of the landscape and by increasing the sources of pollution -
residences, farms and commercial activity.  Second, it makes control of the watersheds by the City
more difficult.  As population and standard of living increase, the watershed populace gains in
political power that can be used at the State level to combat the City.

Some questions that can be asked about the delegation of powers are as follows:

a.  Is this delegation merely a codification of nuisance laws?  In the absence of regulatory power, the
City could sue watershed polluters under a nuisance theory.  Viewed this way, the regulatory power
is simply a way to reduce the City’s litigation costs.  (Or, to shift the burden of bringing suit to the
watershed residents.)

b.  Is the City simply acting as a proxy for the State?  Prior to 1911, the State Department of Health
had the power to write the watershed regulations.  Since the City makes up such a substantial part
of the State, and since it is most familiar with water quality issues, the City is best suited to regulating
the watershed.  The 1911 law, and the current version of the Public Health law (Exhibit A) to Part I,
still require the City to get the approval of the State DOH before imposing regulations on the
watersheds.  

c.  Are the delegations of power simply a case of the City flexing its political muscle?  In the absence
of the regulations, the City would have a much more difficult time controlling pollution in the
watershed.  Aside from the trouble of bringing nuisance suits, the City would have to buy a lot more
land and in many cases pay residents not to pollute (where their activities were otherwise legal.)

d.  Is this a legitimate, constitutional delegation of power?  The delegation seems to violate concepts
of sovereignty and home rule by creating extra-territorial jurisdiction.  There is also a question of
whether a sovereign, such as the State, can constitutionally delegate its condemnation power.  It is
interesting to note that as part of the Agreement, the City agreed not to use the condemnation power
for land acquisition.  As a result, all land acquisition under the Agreement must be with a willing
seller.
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e.  Is this a beneficial delegation of powers?  With delegation, the City has to pay for condemned
land and some regulatory actions.  If the State had built and controlled the water supply system
directly, the costs would have been borne by all State taxpayers.

2.  The Public Health Law.  What does the City have to pay for under Section 1104 and 1105?

This question is crucial to determining whether regulating activities in the watersheds is more
economical than building a filtration plant.  The interpretation of these sections of the law is the
subject of past and current law suits by landowners against the City.  The question is not entirely
resolved by looking at the language of the public health law.  The City’s attorneys interpret the
phrase “such rule or regulation” to mean rules or regulations relating to the removal of buildings in the
furtherance of systems of sewerage (not including sub-surface systems).  Those suing the City
interpret “rules or regulations” to mean any watershed rules or regulations written by the City.  The
City has lost this issue at the trial court level in at least one case, although that case is now on appeal.

3.  Watershed negotiations.  Who should be included in these negotiations?  What are the interests
of all parties?  What does each party have to gain or lose?  What can each party put on the table? 
Is the State the best mediator for the negotiations?

Is the hostility of the watershed counties towards the City justified?  Are they gaining some
benefit from the water system (besides the right to take water)?  Or is this just a matter of
sovereignty and hurt feelings?  Is there a way to build and maintain this system so that it does not
impose costs on somebody?

The following table sets forth a non-exclusive list of ideas regarding the answers to these
questions:

Party Primary
Interest

Can Gain Can Lose Can Put on
Table

City Protect water
quality
Avoid filtration

Water quality
FAD

Money
Ability to control
watersheds

Money
Control

EPA SWDA/
SWTR
compliance

Good working
relationship with
State

Same FAD
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State Protect water
quality
Perform duties
under SWDA
Keep all
constituents
happy
Resolve
situation

Cooperation
Economic
health of NYC
and watersheds

Money to bail
out NYC if it has
to build plant
Trust of
watershed
residents

Mediation
Money
Approval of
FAD (if EPA
delegates
primacy)

Westchester County Protect water
quality
Protect open
space (some
residents)
Protect ability
to develop
(some
residents)
Minimize costs

Clean, cheap
water supply
Open space
Quality of life
Sovereignty

May have to be
home to huge
filtration plant
Increased water
rates
Sovereignty

Cede control of
land use to City
Help City buy
land (by
mediating with
landowners)

Putnam County Protect rights
of developers
Some residents
use City water

Ability to
develop land
(new treatment
plants needed)
Sovereignty

Economic slow-
down
Sovereignty

Cede control of
land use to City
Help City buy
land

West of Hudson
Counties (CWT)

Protect
agriculture
interests
Protect rights
of developers

Ability to
continue farming
Ability to
develop land
Sovereignty

Economic slow-
down
Economic injury
to farmers
Sovereignty

Cede control of
land use to City
Help City buy
land
Will accept
money from City
for economic
development
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Environmental
Groups

Protect
landscape of
watershed
(slow
development)
Protect water
quality

Open space
Slowed growth
Better streams
for fishing
Cheaper water
for city
residents

Control of
growth by
politically more
environmentally -
conscious City
Development
Increased costs
for litigating
pollution suits

Refrain from
litigation
Support of
Agreement

Developers Ability to
develop land

Profits
Property rights
Compensation
from City for
effects of
regulation

Profits
Property rights

Refrain from
litigation
Support of
agreement

Farmers Ability to
continue
existing use
Ability to sell
land at high
price to
developers

Continued
lifestyle and
business
operation
Ability to sell
land

Forced out of
farming because
costs of
preventing runoff
too high
Lose potential
value of land

Refrain from
litigation
Support of
agreement

4.  The 1990 proposed regulations.  Are these reasonable?  To which provisions do you think the
counties have the most objection?  What should the City be paying for under the Public Health law?

These regulations were hotly contested.  Most of the very specific provisions were
eliminated by more flexible rules that allowed activities to be permitted (or not) on a case-by-case
basis.

5.  The SWTR and implementation.  The State will eventually have primacy in enforcing the SWTR. 
Does this create a conflict of interest with respect to making filtration decisions?  After all, the State
would probably have to bear some, if not all, of the costs of building a filtration plant.  Is this an area
where we would want direct EPA administration rather than simply supervision?  Is it possible to
control “all” human activities?  What does this really mean?

6.  Ecosystem services v. filtration.
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The case of the City watershed has frequently been held up as a potential model for valuing
ecosystem services.  The case has been presented in very simplistic form: (paraphrasing) “Natural
filtration in the form of protecting the watershed costs $1.5 billion and a filtration plant costs $8
billion.  This is a case where we can see that investing in ecosystem services is cheaper than trying to
artificially reproduce those services.”

However, there are many flaws in this simplification -

a.  This model may not be transferrable to other locations.  It is unclear that protecting the watershed
would have been cheaper than building the filtration plant if the City did not have the power to
regulate activities in the watershed.  If the City were forced to pay for the regulatory effects it could
achieve with regulatory power for free, the cost of protecting the watershed would have run into the
hundreds of billions. 

b.  It is fairly clear that the natural filtration effect does very different things than the filtration plant
would do.  In other words, the two types of filtration are more properly seen as complements rather
than substitutes.

c.  It is not known whether the preservation of the landscape works as a positive filter or as “an
absence of negative” filter.  In other words, no one knows which is more important - the cleansing of
the water as it passes through the soil and plants or simply limiting the amount of effluent-producing
development in the watersheds.  Whereas the former seems to be an ecosystem service, the latter
does not.  A good case can be made that the “absence of negative” is more important, especially in
light of the history of the system, which shows that pollution of water sources is directly related to
people living and working near them.

d.  Finally, to call the present water supply system (without filtration) a system that is wholly
cleansed by the ecosystem is misleading.  Much of the cleansing effect is achieved through
sedimentation (letting the water sit in reservoirs for long periods of time) and through the addition of
chemical treatment such as chlorine and alum.  Neither of these are natural effects on the water.

7.  Miscellaneous.  Would the current problem be easier to resolve if the City had been strictly
monitoring activity in the watersheds for a long time?  What if the City had paid more attention to
limiting waste of water?  Why is everybody ignoring the report of the Blue Ribbon Panel?

Part II:

Part II of the case study concerns the first dispute to arise out of the Watershed
Memorandum of Agreement (“Agreement”).  The City decides to follow the State’s change of
position regarding the construction of underground septic systems on slopes.  The regulation states
that “slopes greater than 15% are also unacceptable [for on-site septic systems].” The State, 1996,
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begins to interpret this as meaning that slopes greater than 15% can be modified to 15% (by cutting
the land or using fill dirt), after which a system can legally be installed. 

Part II of the case study puts the student in the position of an attorney for the Hudson
Riverkeeper, an environmental group that is concerned with protecting the environmental quality of
the watersheds.  Riverkeeper was a party to the Agreement.  Riverkeeper decides that the City’s
adoption of the State’s change in policy regarding slopes is a rule change which is subject to the
State and City administrative procedure laws.  In other words, the City would have to go through
the normal procedures of public hearings and environmental impact assessment in order to change
the rule.  The City’s position is that this is not a change in the rule, but merely a change in
interpretation of the rule.  Riverkeeper causes controversy by choosing to skip a remedy provided
for in the Agreement, whereby disputes between parties regarding the watersheds are to be brought
before the Watershed Protection and Partnership Council.  

Teaching Points:

1.  On the first page of Part II, we learn that the watershed negotiations were conducted in private. 
Was this a good idea?   On the one hand, it allowed parties to make concessions that they could not
have made publicly.  On the other hand, it does not seem consistent with the idea of transparent
government.

2.  Why will Croton water be filtered?  In Part II of the case, we learn that EPA did not grant a
FAD for the Croton (east of Hudson) system.   The land in these areas is very expensive, and for
the City to undertake a substantial land acquisition program in Westchester and Putnam Counties
might have broken the bank.  In addition, because these are wealthy areas, it is very likely that their
residents have greater political power than the west of Hudson Counties, which are substantially
poorer.

The early comparison between the construction of the Croton system and the “42 wells” (in part I of
the case study) is interesting.  It illustrates a cost-shifting effect which the watershed counties
complained about 150 years later.  The most interesting aspect is that these costs can change over
time.  Whereas the creation of the first reservoirs in Croton had very little economic effect on
property values in Croton at the time they were built, the imposition of protective regulations 150
years later does have substantial effect on property values.  It seems that it will always be cheaper to
just move the water sources further and further from the City, until the costs of new infrastructure
outweigh the costs of protecting the watershed from development (costs = enforcement, land
acquisition, and the opportunity cost to watershed landowners of restricted activity).

For example, it was cheaper to begin the Catskill system than it was to filter the Croton water in
1910.  Thus, the City went elsewhere for its supply rather than construction a filtration plant to treat
Croton water.  It is probably the case that it is now cheaper for the City to undertake either filtration
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or watershed protection than it would be for the City to create a new water supply system in a more
remote location like Quebec.  On the other hand, if the City had to pay for the opportunity costs
imposed on landowners by its regulations, it might be cheaper to build a new system elsewhere.

3.  Can a consensus Agreement work?  The Agreement was reached because most of the specifics
were left out.  The dispute over the slopes is perhaps evidence that the Agreement really did not
accomplish very much other than to postpone filtration.  Parties with such a long history of animosity
toward each other are unlikely to resolve all of their differences in such a short period of time.  It is
likely that one of the causes of animosity was the inherent intractability of the issues underlying the
conflict.

4.  Riverkeeper’s strategy.  Why did Riverkeeper choose to skip over the Council?  Why will it not
stay the litigation pending the study of slopes?  Riverkeeper’s view seems to be that the Agreement
really did not resolve very many specifics.  Riverkeeper was strongly opposed to filtration because it
thought that filtration would loosen up land in the watersheds for development.  (It also expressed
concern that filtration would hurt poorer City residents.)  Thus, Riverkeeper had a strong incentive
to join the Agreement so long as it prevented filtration.  Once the Agreement was reached, however,
Riverkeeper’s incentive is to make sure that the Agreement was interpreted and enforced as strictly
as possible.  It may also be that Riverkeeper is making a public statement to its constituents and
opponents that it intends to take strong stands on all watershed issues in the future.

5.  The lawsuit.  Was this a rule change requiring compliance with administrative procedure laws? 
Was the State a necessary party to the suit?  Who should bear the burden of proof with respect to
the scientific issues?  The regulation does not say the 15% slope has to be natural.  Thus, the
statement by the City allowing cut or fill may simply be a clarification rather than a new rule.  The
City moved to dismiss the case later, arguing that since it was merely incorporating the State’s
regulations by reference, the State was a necessary party.  The burden of proof issue is critical to
this dispute.  Whichever side is assigned the burden will have significant difficulty in trying to prevail.


