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MEMORANDUM OPINION AND ORDER
McDONALD, District Judge.

L

INTRODUCTION
Between November 7 and 28 1979, the
Court conducted an eleven (11) day hearing
on the plaintiffs’ Motion for Preliminary
Injunction.! The Court has carefully con-
sidered the post:hearing briefs and the ar-
guments of counsel and examined in detail
the exhibits offered, many of which contain
considerable statistical data. For the rea-
sons stated in this Memorandum Opinion
and Order, the plaintiffs’ Motion for Pre-

liminary Injunction is denied.

On October 26, 1979, plaintiffs filed their
complaint and Motion for Temporary Re-
straining Order and Preliminary Injunc-

tion? contesting the decision by the Texas
Department of Health to grant Permit No.
1193 to defendant Southwestern Waste
Management to operate a Type I solid
waste facility in the East Houston-Dyers-
dale Road area in Harris County? They
contend that the decision was, at least in
part, motivated by racial discrimination in
violation of 42 U.S.C. § 1983 and seek an
order revoking the permit.



VI

THE PRELIMINARY INJUNCTION

[6) There are four prerequisites to the
granting of a preliminary injunction. The
plaintiffs must establish: (1) a substantial
likelihood of success on the merits, (2) a
substantial threat of irreparable injury, *(3)
that the threatened injury to the plaintiff(s]
outweighs the threatened harm the injunc-
tion may do to defendant|s], and (4) that
granting the preliminary injunction will not
disserve the public interest.” Canal Au-
thority of State of Florida v. Callaway, 489
F.2d 567, 572 (5th Cir. 1974).
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[7] The plaintiffs have adequately es-
tablished that there is a substantial threat
of irreparable injury. They complain that
they are being deprived of their constitu-
tional rights. That, in itself, may consti-
tute irreparable injury, Henry v. Greenville
Airport Commission, 284 F.2d 631, 633 (4th
Cir. 1960); sce Fthridge v. Rhodes, 268
F.Supp. 83, 88-89 (S.D.Ohio, E.D.1967), but
more is present here. The opening of the
facility will affect the entire nature of the
community—its land values, its tax base, its
aesthetics, the health and safety of its in-
habitants, and the operation of Smiley High
School, located only 1700 feet from the site.
Damages cannot adequately compensate for
these types of injuries. Similarly, if a sub-
stantial likelihood of success on the merits
were shown, there is no doubl that the
threatened injury to the plaintiffs would
outweigh that to the defendants and that
the public interest would not be disserved
by granting the plaintiffs an injunction.

[8] The problem is that the plaintiffs
have not established a substantial likelihood
of success on the merits. The hurden on
them is to prove discriminatory purpose.
Washington v. Davis, 426 U.S. 229, 96 S.CL.
2040, 48 L.Ed.2d 597 (1976); Village of Ar-
lington Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252, 97 S.Ct.
555, 50 L.Ed.2d 450 (1977). That is, the
plaintiffs must show not just that the deci-
sion to grant the permit is objectionable or
even wrong, hut that it is attributable to an
intent to discriminate on the basis of race.
Statistical proof can rise to the level that it,
alone, proves discriminatory intent, as in
Yick Wo v. Hopkins, 118 U.S. 356, 6 S.Ct.
1064, 30 L.Ed. 220 (1886), and Gomillion v.
Lightfoot, 364 U.S. 339, 81 S.Ct. 125, §
L.Ed.2d 110 (1960), or, this Court would
conclude, even in situations less extreme
than in those two cases, but the data shown
here does not rise Lo that level. Similarly,
statistical proof can he sufficiently supple-
mented by the Lypes of proof outlined in
Arlington Heights, supra, Lo establish pur-
poscful discrimination, but the supplemen-
tal proof offercd here is not sufficient to do
that.

Two different theories of liability have
been advanced in this case. The firat is
that TDH's approval of the permit was part
of a pattern or practice by it of discrimina-
ting in the placement of solid waste sites.
In order to test that theory, one must focus
on the sites which TDH has approved and
determine the minority population of the
areas in which the sites were located on the
day that the sites opened. The available
statistical data, both city-wide and in the
targel area, fails to establish a pattern or
practice of discrimination by TDH. City-
wide, data was produced for the seventeen
(17) sites operating with TDH permits as of
July 1, 1978. Defendants’ Exhibit 21. That
data shows that 58.8% of the sites granted
permits by TDH were located in census
tracts with 25% or less minority population
at the time of their opening and that 82.4%
of the sites granted permits by TDH were
located in census tracts with 50% or less
minority population at the time of their
opening. In the target area, an area which
roughly conforms to the North Forest Inde-
pendent School District and the newly-cre-
ated City Council District B and is 70%
minority in population, Plaintiffs’ Exhibit 2,
two (2) sites were approved by TDH. One,
the McCarty Road site, was in a census
tract with less than 10% minority popula-
Ltion at the time of its opening. The other,
the site being challenged here, is in a census
tract with close to 60% minority population.
Defendants’ Exhibit 20. Even if we also
consider the sites approved by TDWR in the
target area, which, as discussed earlier; are
not reaily relevant to TDH's intent to dis-
criminate, no pattern or practice of discrim-
ination is revealed. Of all the solid waste
sites opened in the target area, 46.2 to 50%
were located in census tracts with less than
25% minority population at the time they
opened. Defendants’ Exhibit 20 and Plain-
tiffs’ Exhibit 48. It may be that more
particularized data would show that even
those sites approved in predominantly An-
glo census tracts were actually located in
minority neighborhoods, but the data avail-
able here does not show that. In addition,
there was no supplemental evidence, such
as that suggested by Arlington Heights,
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supra, which established a pattern or prac-
tice of discrimination on the part of TDH.

The plaintiffs’ second theory of liability is
that TDH’s approval of the permit, in the
context of the historical placement of solid
waste sites and the events surrounding the
application,  constituted  discrimination.
Three sels of data were offered to support
this theory. Each set, at first blush, looks
compelling. On further analysis, however,
each set breaks down. Each fails to ap-
proach the standard established by Yick
Wo, supra, and Gomillion, supra, and, even
when considered with supplementary proof,
Arlington Heights, supra, fails to establish
a likelihood of success in proving discrimi-
natory intent.

The first sel of data focuses on the two

(2) solid waste sites to be used by the City -

of Houston. Both of these sites are located
in the target area. This proves discrimina-
tion, the plaintiffs argue, hecause “the tar-
get area has the dubious distinction of con-
taining 100% of the type 1 municipal land
fills that Houston utilizes or will utilize,
although it contains oniy 6.9% of the entire
population of Houston." Plaintiff’s Brief
at 7. There are two problems with this
argument. First, there are only two sites
involved here. That is notl a statistically
significant number, Seccond, an examina-
tion of the census tracts in the target area
in which the sites are located reveals that
the East Houston-Dyersdale Road proposed
site is in a tract with a 584% minority
population, but that the McCarly Road site
is in & tract with only an 18.4% minority
population. Thus, the evidence shows that,
of the two sites to he used by the City of
Houston, one is in a primarily Anglo census
tract and one is in a primarily minority
census tract. No inference of discrimina-
tion can be made from this data.

The second set of data focuses on the
total number of solid waste sites located in

6. It shoufd be noted that there are some prob.
fems with the definition of the target arca as
selected and defined by the plaintiffs. There |Is
some question as to whether the definition of
the area was entirely scientific. Even so, the
approach is a useful one and the target area
data shonld be examined.

the target area® The statistical disparity
which the plaintiffs point to ia that the
targetl area contains 15% of Houston's solid
waste sites, but only 6.9% of its population.
Since the target area has a 70% minority
population, the plaintiffs argue, this statis-
tical disparity must be attributable to race
discrimination. To begin with, in the ab-
sence of the data on population by race, the
statistical disparity is not all that shocking.
One would expect solid waste sites to be
placed near each other and away from con-
centrated population areas. Even consider-
ing the 70% minority population of the tar-
get area, when one looks at where in the
target area these particular sites are locat-
ed, the inference of racial discrimination
dissolves. Half of the solid waste sites in
the target area are in census tracts with
more than 70% Anglo population. Defend-
ants’ Exhibit 20. Without some proof that
the sites affect an area much larger than
the census tract in which they are in, it is
very hard to conclude that the placing of a
site in the target area evidences purposeful
racial discrimination.

The third set of data offered by the plain-
Liffs focuses on the city as a whole. Plain-
Liffs’ Exhibit 16 and Defendants’ Exhibit
30. This data is the most compelling on its
surface. It shows that only 17.1% of the
city's solid waste sites are located in the
southwest quadrant, where 53.3% of the
Anglos live. Only 153% of the sites are
located in the northwest quadrant, where
20.1% of the Anglos live. Thus, only 32.4%
of the sites are located in the western half
of the city, where 73.4% of the Anglos live.
Furthermore, the plaintiffs argue, 67.6% of
the sites are located in the eastern half of
the city, where 61.6% of the minority popu-
lation lives.” This, according to the plain-
tiffs, shows racial discrimination.

The problem is that, once again, these
statistics break down under closer scrutiny.

7. The defendants quarrel with this proposition.
They say that the data shows that 64.1% of the
solid waste sites are located in the eastern half
of the city and that 62.8% of its minority popu-
lation lives there.
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To begin with, the inclusion of TDWR'’s
sites skew the data. A large number of
TDWR sites are located around Houston's
ship channel, which is in the eastern half of
the city. But those sites, the Assistant
Attorney General argucs persuasively, are
located in the eastern half of the city be-
cause that is where Houston's industry is,
not because thal is where Houston’s minori-
ty population is. Furthermore, closer ex-
amination of the data shows that the city's
solid waste sites are not so disparately lo-
cated as they first appear. If we focus on
census tracts, rather than on halves or qua-
drants of the city, we can sce with more
particularity where the solid waste sites are
located. Houston's population is 39.3% mi-
nority and 60.7% Anglo. Plaintiffs’ Exhibit
16. The plaintiffs argue, and this Court
finds persuasive, a definition of “minority
census tracts” as those with more than
39.3% minority population and Anglo census
tracls as those with more than 60.7% Anglo
population. Using those definitions, Hous-
ton consists of 42.5% minorily tracts and
575% Anglo tracts. Plaintiffs’ Exhibit 16.
Agnin using those definitions, 42.3% of the
solid waste sites in the City of Houston are
located in minority tracts and 57.7% are
located in Anglo tracts. Defendants’ Ex-
hibit 30; Plaintiffs’ Exhibits 41, 48, and 49.
In addition, if we look at tracls with one or
more sites per tract, Lo account for the fact
that some tracts contain more than one
solid waste site, 42.2% are minority tracts
and 57.8% are Anglo tracts. Defendants’
Exhibit 30, Plaintiffs' Exhibits 41, 48 and
49. The diffcrence between the racial com-
position of census tracta in general and the
racial composition of census tracts with sol-
id waste sites is, according to the statistics
available to the Court, at best, only 0.3%.
That is simply not a statistically significant
difference. More surprisingly, from the
plaintiffs’ point of view, to the extent that
it is viewed as significant, it tends to indi-
cate that minority census tracts have a tiny
hit smaller percentage of solid waste sites
than one would proportionately expect.
In support of the proposition that there is
a eity-wide diserimination against minori-
lies in the placement of solid waste sites,

the plaintiffs also argue that the data re-
veals that, in 1975, eleven solid waste sites
were located in census tracts with 100%
minority population and none were located
in census tracts with 100% Anglo popula-
tion. Plaintiffs’ Brief at 8. There are
problems with this argument, too, however.
To begin with, the 1975 data is not entirely
reliable. Compared with both the 1970 and
the 1979 data, the 1975 data appears to
overcount minority population. Plaintiffs’
Exhibit 41. For example, of the eleven
sites mentioned by the plaintiffs, only one
had a 100% minority population in 1979.
Plaintiffs’ Exhibit 41. More importantly,
there were, in fact, two sites located in
100% Anglo tracts in 1975. In addition, 18
other gites were located in tracts with a 90%
or greater Anglo population in 1975. Thus,
even according to the 1975 data, a large
number of sites were located in census
tracts with high Anglo populations.

Arlington Heights, supra, 429 U.S. at
267-268, 97 S.Ct. at 564-565, suggested var-
jous types of non-statistical proof which can
be used to establish purposeful diserimina-
tion. The supplementary non-statistical ev-
idence provided by the plaintiffs in the
present case raises a number of questions as
to why this permit was granted. To begin
with, a site proposed for the almost identi-
cal location was denied a permit in 1971 by
the County Commissioners, who were then
responsible for the issuance of such permits.
One wonders what happened since that
time. The plaintiffs argue that Smiley
High Schoo! has changed from an Anglo
school to one whose student body is predom-
inantly minority. Furthermore, the site is
being placed within 1700 feet of Smiley
High School, a predominantly black school
with no air conditioning, and only some-
what farther from a residential neighbor-
hood. Land use considerations alone would
seem to militate against granting this per-
mit. Such evidence seemingly did not dis-
suade TDH.

If this Court were TDH, it might very
well have denied this permit. It simply
does not make sense to put a solid waste
site so close to a high school, particularly
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one with no air conditioning. Nor does it
make acnse Lo put the Innd site so close to a
residentinl neighborhood.  But I am not
TDH and for all | know, TDH may regular-
ly approve of solid waste sites located near
schools and residential areas, as illogical as
that may seem.

[9] It is not my responsibility to decide
whether to grant this site a permit. It is
my responsibility to decide whether to
grant the plaintiffs a preliminary injunc-
tion. From the evidence before me, | can
say that the plaintiffs have established that
the decision to grant the permit was both
unfortunate and insensitive. [ cannot say
that the plaintiffs have established a sub-
stantinl likelihood of proving that the deci-
sion to grant the permit was motivated by
purposcful racial discrimination in violation
of 42 U.S.C. § 1983. This Court is obligat-
ed, as all Courts are, to follow the precedent
of the United States Supreme Court and
the evidence adduced thus far® does not
meetl the magnitude required by Arlington
Heigrhts, supra.

AV N
Vil

PERMANENT RELIEF

The failure of the plaintiffs to obtain a
preliminary injunction does not, of course,
mean that they are foreclosed from obtain-
ing permanent relief. Because of the time
pressures involved, extensive pre-trial dis-
covery was impossible in this case. Assum-
ingg the case goes forward, discovery could
lend to much more solid and persuasive
evidence for cither side.  [deally, it would
resolve a number of the questions which the
Court considers unanswered.

Where, for instance, are the solid waste
sites lpcated in each census tract? The
plaintiffs produced evidence that in census
tract 434, a predominantly Anglo tract, the

8. All parties, particularly counset for the plain.
\iffs, operating under the limitations of an ab-
sence of extensive discovery because of the
emergency nature of this proceeding and thus,
time constraints, did a remarkable job of gar-
nering the facts to present to the Court,

site was located next to a black community
named Riceville. [f that was true of most
sites in predominantly Anglo census tracts,
the outcome of this case would be quite
different.

How large an area does a solid waste site
affect? [f it affects an area a great deal
smaller than that of a census tract, it be-
comes particularly important to know
where in each census tract the site is locat-
ed. If it affects an area larger than that of
a census tract, then a target area analysis

becomes much more persuasive.

How are solid waste site locations select-
ed?? It may be that private contractors
consider a number of alternative locations
and then select one in consultation with city
or county officials. If that is so, it has
tremendous implications for the search for
discriminatory intent. It may be that a
relatively limited number of areas can ade-
quately serve as a Type I solid waste sitle.
If that is so, the placement of sites in those
areas becomes a lot less suspicious, even if
large numbers of minorities live there, Ei-
ther way, this is information which should
be adduced. At this point, the Court still
does not know how, why, and by whom the
East Houston-Dyersdale Road location was
selected.

What factors entered into TDH's decision
to grant the permit?® The proximity of
the site to Smiley High School and a resi-
dential neighborhood and the lack of air
conditioning facilitics at the former were
emphasized to the Court. It is still un-
known how much, if any, consideration
TDH gave to these factors. The racial com-
position of the neighborhood and the racial
distribution of solid waste sites in Houston
were primary concerns of the plaintiffs. It
remains unclear to what degree TDH was
informed of these concerns.

9. It should be noted that no representative of
Southwestern Waste Management Corporation
testified during this hearing

10. The TDH hearing examiner was not called to
testify, nor did this Court receive into evidence
his written findings, if they were made, as ap-
pears 1o be the usual procedine

VIIL

CONCLUSION

At this juncture, the decision of TDH
seems to have been insensitive and illogical.
Sitting as the hearing examiner for TDH,
based upon the evidence adduced, this Court
would have denied the permit. But this
Court has a different role to play, and that
is to determine whether the piaintifis have
established a substantial likelihood of prov-
ing that TDH's decision Lo issue the permit
was motivated by purposeful discrimination
in violation of 42 U.S.C. § 1983 as consatrued
by superior courts. That heing so, it is
hereby ORDERED, ADJUDGED, and DE-
CREED that the plaintiffs’ Motion for a
Preliminary Injunction be, and the same is,
DENIED. For the reasons stated above,
the defendants’ Motions to Dismiss are also
DENIED.



