
1853 First paper mill begins operation in Fox River Valley.

1957-1971 Paper mills and other sources discharge an estimated 250,000
pounds of PCBs into the Lower Fox River.

Early 1970’s

1976

1979

1992

1994

1995

1996

01/3l/97

02/97

04/97 DNR completes RI/FS of four deposit areas north of DePere Dam.

06/17/97 Acting EPA Region V Administrator notifies Governor Thompson
that EPA plans to list Lower Fox on the NPL.

07/03/97

07/03/97

07/08/97

07/11/97 Governmental entities enter into Memorandum of Agreement.

Exhibit A

C h r o n o l o g y  o f  K e y  E v e n t s

DNR identifies PCBs in Lower Fox waters and sediments.

State of Wisconsin issues first fish consumption advisory.

EPA bans all production and use of PCBs in the U.S.

The Fox River Coalition is formed.

F&WS completes natural resource damage Preassessment Screen.

EPA grants State five year TSCA authorization to establish PCB
landfills in the State.

F&WS completes natural resource damage Assessment Plan.

State and PRPs enter into voluntary cleanup agreement.

DNR completes modeling analysis for selective sediment
remediation under three cleanup scenarios.

Governor Thompson notifies EPA Region V Administrator that the
State does not concur in the planned NPL listing.

EPA issues section 122 (e) special notice letters to seven PRPs
inviting the PRPs to conduct a comprehensive RI/FS.

Congressman Neumann (R-Wis) unsuccessfully attempts to amend
Federal Superfund statute to require concurrence of governor when
listing a site on the NPL.

1





Exhibit C

Fou r  Rep resen ta t i ve  Remed ia t i on  Scena r i os

"No Action"
This scenario does not included remediation but relies on the processes of dilution,
dispersion and burial to reduce PCB concentrations. The “No Action” option is the basis
for comparing the various environmental benefits of the three remediation scenarios.

"3 Up and 3 Down"
Remediate Deposits A, C, POG upstream of De Pere and three Sediment Management
Units (SMUs) downstream of De Pere (Figure 11).

"3 Up and 17 Down"
Remediate Deposits A, C, POG upstream of De Pere and 17 SMUs downstream of De
Pere (Figure 13).

"4 Up and 50 Down”
Remediate Deposits A, POG, D/E and N upstream of De Pere and 50 SMUs downstream
of De Pere (Figure 14).

Table 1. Physical and Chemical Summary of Four Representative Scenarios

Scenario Included P C B Contaminated Contaminated
Deposits/Sites Mass (kg) Volume (m3) Surface Area

(m2)

"No Action" None

3 Up A, C, POG 6 , 6 0 0 800,000
3 Down 3 SMUs (22%)1 (10%) 900,000

(9%)

3 Up A, C, POG 18,000 2,600,000
17 Down 17 SMUs (59%) ( 3 2 % )

2,200,000
(17%)

4 Up A, POG, D/E, N 26,600 5,200,000
50 Down 50 SMUs (88%) (64%)

4,600,000
(37%)

Whole River 30,400 8,100,000
Totals 12,600,000

1 (%) indicates percentage of whole river value
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Exhibit D

Table 7. Time for Fish Tissue PCB Concentrations Downstream of De Pere to Reach Consumption
Endpoints

White Bass and 20+" Walleye (fillet)

Time in Years to Meet Criteria Under
Three Scenarios1

Consumption Endpoint

PCB Remediate
Concentration N o "3 up and

(mg/kg) Action 17 Down"

Do Not Eat > 1.89 — 2

6 Meals per Year 1.89 —

1 Meal per Month 0.95 49

1 Meal per Week 0.22 142

Unlimited Consumption < 0.05 235

Remediate
"4 Up and
50 Down"

9 3 6 3

89 1 23

191 80

Wildlife

Great Lakes Initiative4 0.023 284 245 1 4 7

16" Carp (whole fish)

Wildlife

Great Lakes Initiative4 0.023 341 306 223

Projections based on regression of last 50 years of model simulation. Projections from 1996.
Average PCB concentrations found during 1996 fish sampling was less than endpoint.
Projection obtained directly from model output.
Protection of most sensitive species - mink. Based on whole fish values.

* The "3 Up and 17 Down" remediation simulation reduces time to eliminate walleye and white
bass fish consumption advisories by 20%.

* The "4 Up and 50 Down" remediation simulation reduces the time to eliminate walleye and
white bass fish consumption advisories by 65%.

* The "3 Up and 17 Down" remediation simulation accelerates attainment of ecologically
protective fish tissue PCB concentrations downstream of De Pere by 10%.

* The "4 Up and 50 Down" remediation simulation accelerates attainment of ecologically
protective fish tissue PCB concentrations downstream of De Pere by 35%.
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Exhibit E

AGREEMENT BETWEEN THE STATE OF WISCONSIN AND CERTAIN
COMPANIES CONCERNING THE FOX RIVER

I. INTRODUCTION

This Agreement, effective as of January 31, 1997, is hereby entered into
by and among the following parties: Fort Howard Corporation, NCR Corporation,
Appleton Papers Inc., P.H. Glatfelter Company, Riverside Paper Corporation, U.S.
Paper Mills Corp., and Wisconsin Tissue Mills Inc. (“Companies”); and the State of
Wisconsin (“State”), through the Wisconsin Department of Natural Resources
(“WDNR”) and the Wisconsin Department of Justice (“Wisconsin DOJ”). The above
listed parties shall be referred to as “the Parties.”

As set forth more fully below, the subject matter of this Agreement
involves claims for damages for injuries to, destruction of, or loss of natural resources
and/or services resulting from releases of polychlorinated biphenyls (“PCBs”) and
other hazardous substances to the Lower Fox River for which the Companies are
alleged to be responsible, and plans, studies or activities concerning the restoration
or replacement of such injured resources and/or services or the acquisition of the
equivalent.

The Parties have executed this Agreement in order to investigate claims
that the United States and the State have asserted against the Companies for natural
resource damages and to pursue a negotiated settlement of all claims of any kind
whatsoever under either federal or state statute or common law among the State, the
United States, and the Companies relating to the release of PCBs and other
hazardous substances to the Lower Fox River (“Claims”). The Parties are entering
into the negotiations in good faith and agree to consider and to discuss all issues that
any party deems necessary or appropriate to a final resolution.

Except as otherwise specifically provided, this Agreement shall not
constitute, be interpreted, be construed or be used as: evidence of any admission of
liability, law or fact; a waiver of any right or defense; or an estoppel against any party
to this Agreement.

II. AGREEMENT OBJECTIVES

The Parties agree that the objectives of this Agreement are as follows:
(1) to begin certain plans, studies or activities in the Lower Fox River/Green Bay area
that will improve natural resources and will serve as a basis for evaluating certain
sediment management techniques; (2) to establish a one-year “time out” from
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litigation, including tolling of limitations periods and forbearance from litigation; (3) to
establish a mechanism for collaborative natural resource damage (“NRD”)
assessment planning activities in the Lower Fox River/Green Bay area;
establish a framework for negotiations, leading to settlement of the Claims.

and (4) to

III. STATE AUTHORlTY OVER NATURAL RESOURCES

A. Legal Framework

Under its Constitution and laws, the State is trustee and has
administrative jurisdiction over all natural resources within its borders (“State Natural
Resources”). Federal trustees under various federal statutes may have co-
trusteeship authority over certain resources.

Federal regulations provide that the state and federal trustees may
arrange to divide responsibility for implementing the natural resources damages
assessment if a lead authorized official is designated by mutual agreement of all the
trustees. 43 C.F.R. § 11.32(a)(1). If the trustees cannot reach consensus on the
designation of the lead authorized official, the state shall act as lead authorized
official for the natural resources delineated in 43 C.F.R. § 11.32(a)(1)(ii)(D). Id.

Federal regulations further provide that if there is a reasonable basis for
dividing the assessment, natural resource trustees may act independently and pursue
separate assessments, actions or claims so long as the claims do not overlap with
those of other trustees. 43 C.F.R. § 11.32 (a)(1)(iii).

B. Attempts to Delineate Trusteeship Authority

In compliance with the letter and the spirit of the regulations, the
representatives of the State of Wisconsin, the U.S. Department of the Interior, the
U.S. Department of Justice, the National Oceanographic and Atmospheric
Administration, the Oneida Tribe of Indians of Wisconsin, and the Menominee Indian
Tribe of Wisconsin have met several times to attempt to delineate the respective
roles of the State and the asserted federal trustees in NRD assessment planning or
activities in the Lower Fox River/Green Bay area. However, despite these multiple
attempts, the State and the federal trustees to date have been unable to reach
agreement about whether the assessment should be divided or who should be
designated the lead authorized official.
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C. Assertion of Authority by the State of Wisconsin over Natural Resources
in the Fox River/Green Bay Area

Because the State and the asserted federal trustees to date have been
unable to reach agreement on their respective roles, the State, in compliance with 43
C.F.R. § 11.32(a)(1) has asserted and will continue to assert trusteeship authority
over all State Natural Resources.

1. For the purposes of NRD assessment and claims under any federal or
state statute, including restoration and compensation issues, the State
will act as lead authorized official pursuant to 43 C.F.R. §
11.32(a)(1)(ii)(A) for all State Natural Resources, except for resources
located on lands or waters subject to the administrative jurisdiction of a
federal agency.

2. The resources described in paragraph lll.C.1 are hereinafter collectively
called “State-Lead Resources.”

3. Coordination. The State will coordinate with other trustees as required
by law.

4. Authority to Assess, Compromise, and Litigate. The State has the
authority independently to assess, to compromise and to litigate its
claims against the Companies regarding the State Natural Resources
over which no other trustee has overlapping authority. Regarding other
State-Lead Resources, the State’s responsibility as lead authorized
official includes, pursuant to 43 C.F.R. § 11.32(a)(l)(ii)(A), the authority
to act as final arbitrator of disputes if consensus among the authorized
officials cannot be reached regarding the assessment of natural
resource damage claims.

IV. WORK WITH RESPECT TO STATE-LEAD RESOURCES

A. Actions of the Companies

The Companies will make available a total of $10 million, consisting of a
combination of work by the Companies and funding of State activities, for the Interim
Phase of the resource assessment and restoration projects for the Fox River and
Green Bay. Work on this interim Phase shall proceed as fast as reasonably possible.
The State and the Companies have the goal of finishing work on the Interim Phase
by December 1, 1998. The Interim Phase will include the work described in
paragraphs 1-4 below:
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1 . Field-Scale Demonstration of Restoration Projects. The Companies will
make available a total of $8 million, consisting of a combination of work
by the Companies and funding of State activities, for the following work:

a. A portion of the design, implementation, and/or monitoring of the
Deposit N sediment restoration project. At a minimum, the
Companies will perform monitoring of the Deposit N project. The
Companies understand that the State contemplates that a portion
of the costs of the Deposit N project will be paid by funds held by
the Fox River Coalition, which funds include monies previously
contributed by some of the Companies. The Companies will not
be obligated for any additional contribution through the Fox River
Coalition for the Deposit N project.

b. The design, implementation, and monitoring of a sediment
restoration project below DePere Dam that is designed to provide
important information regarding large-scale sediment restoration
projects in the Lower Fox River, the specific parameters of which
are to be worked out by separate technical discussions of the
Technical Committee. The Companies’ aggregate commitment
for this work shall be in an amount not less than $7.0 million.

c. The following two resource restoration projects. The Companies’
aggregate commitment for these projects shall be in an amount to
be agreed upon by the parties:

i. Preserve Point Au Sable Wetlands. The Companies will
attempt to purchase and transfer to public ownership as
much of Point Au Sable as possible and construct the
following: public access and a small parking area for
vehicular traffic (in a location that limits human interference
with the interior wetland habitat), along with a hiking trail,
observation decks, a fishing pier, and educational facilities
such as interpretive signage.

ii. Enhance 1,000 Islands Environmental Center (City of
Kaukauna). The Companies will seek to implement the
1,000 Islands Environmental Center’s long-range plan of
acquiring key land parcels on the eastern perimeter of the
conservancy zone; upgrading a trail to a paved,
wheelchair-accessible surface; and building a canoe launch
and an observation deck with a view of the pair of bald
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eagles that have successfully nested in that location for the
last six years.

d. The plans submitted under Section IV.A.4 for work to be done
under Section IV.A.1 will call for adequate monitoring to allow for
appropriate evaluation of these field-scale demonstration projects
for selection of restoration methods. The Companies will not be
required to implement monitoring plans until the State and the
Companies jointly approve those plans.

2. The Companies will conduct a collaborative assessment of natural
resource damages concerning State-Lead Resources, including injury
identification and quantification and damages estimation or scaling of
compensatory restoration. The State will direct, in consultation with the
Companies, the assessment work. This work shall be coordinated with
the Technical Committee established under this Agreement. The
Companies’ commitment under this paragraph will not exceed in the
aggregate $1 million in costs to the Companies.

3. The Companies will perform technical work, consistent with the activities
and the oversight described in Section IV.A.2., above, designed (a) to
evaluate existing models for PCB fate and transport in the Fox River
and Green Bay; (b) to enhance the human and ecological risk
assessment information available to the trustees; and (c) to support the
identification and analysis of further sediment management alternatives,
all to promote future decision making and claims resolution by the
trustees. The Companies’ commitment under this paragraph will not
exceed in the aggregate $1 million in costs to the Companies.

4. The Companies will submit draft plans for the performance of work
under this Section IV.A on the schedule set out below. The State will
consider those draft plans as called for by Section IV.B of this
Agreement, and may call for consideration of any appropriate issues by
the Technical Committee established by Section IV.0 of this Agreement.
The draft plan may be modified by agreement of the Parties following
discussions with the Technical Committee prior to its approval by the
State. Upon approval of any plan by the State, the Companies and
State will implement that plan according to its terms and schedule.

a. The Companies will submit a plan for the provision of funds and
for the development of a monitoring plan for the Deposit N project
within 60 days of receipt of notice from the State that the State
has completed conceptual design of the rest of the Deposit N
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project, and provision of that conceptual design to the
Companies.

b. The Companies will submit a plan for the work and/or funding
described in Section IV.A.1.b, including, but not limited to,
implementation of monitoring by the Companies within 60 days of
receipt of notice from the State that the Technical Committee has
completed discussions concerning a technical framework for that
project, and provision to the Companies of that technical
framework.

c. The Companies will submit a plan for the design and
implementation of the work called for by Section IV.A.1.c within
75 days of the effective date of this Agreement.

d. The Companies will submit a plan for the work called for by
Sections IV.A.2 and IV.A.3 within 120 days of the effective date of
this Agreement, unless the State extends that date to allow
further discussion by the Technical Committee of the technical
framework for that work pursuant to Section 1V.B.

5. The undertaking of all of the foregoing work is subject to the receipt of
any necessary permits and approvals.

B. Actions of the State of Wisconsin

The State, as lead authorized official for State-Lead Resources, and the
Companies will together cooperatively define the above sediment management and
restoration projects. They will attempt to agree as expeditiously as possible on a
technical framework for the projects, studies, and analyses outlined above. The
technical framework will serve as a basis for developing scopes of work, work plans,
budgets, and schedules.

C. Cost Recovery and Contribution

All of the work under this section shall be implemented in a manner
that will not prejudice the Companies’ potential cost recovery and contribution claims.
The Parties intend that the Companies shall receive the maximum protection
available under the law against claims regarding matters addressed by this
Agreement. Expenditures by the Companies pursuant to this Agreement will be
credited against any final judgment or settlement obtained by the trustee(s) relating to
claims for response actions or costs or natural resource damages arising from
releases to the Fox River.
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D. Technical Committee

The State and the Companies will form a Technical Committee to serve
as a forum for the exchange of data, information and views concerning the projects,
studies and analyses to be undertaken and the technical issues relating to State-Lead
Resources or the State’s Claims.

E. Terms of Payment

The Companies will pay funds committed in this Agreement in the form
of payment of invoices for goods and services purchased under work plans approved
according to the terms of this Agreement.

F. Monitoring and Assessment Activities by the Companies

All work performed by the Companies: (a) to monitor the Deposit N
project pursuant to Section 1V.A.1.a, (b) to monitor the sediment restoration project
pursuant to Section IV.A.l.b, (c) to assess natural resource damages pursuant to
Section IV.A.2, and (d) to implement technical work pursuant to Section IV.A.3 shall
be subject to this Section lV.F.

1. All work shall be performed subject to the oversight of the WDNR.

2. The Companies shall provide WDNR access to all data and analyses
developed by the Companies as they become available.

3. WDNR may conduct any additional data collection or analyses it may
deem appropriate. WDNR shall provide all such data or analyses to the
Companies as they become available.

4. The Parties shall endeavor to plan and to implement their effort
cooperatively to satisfy each Party’s need for data or analyses.

5. The State shall expedite the issuance of any permits needed by the
Companies to perform work under this Agreement.

6. The plans for such work shall provide a budget for the reasonable
expenses of the WDNR in overseeing and participating in that work.
The budgeted amount shall be included within the Companies’ financial
commitment for that work.
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PUBLIC INFORMATION

Subject to Section VIII (Settlement Discussions/Confidentiality), the
Parties will undertake measures to inform and obtain input from the Fox River
Coalition and the public regarding activities conducted and results obtained pursuant
to the Agreement, as appropriate.
meetings.

Such activities may include periodic public

VI. TOLLING/STANDSTILL PROVISIONS

The State contends that it presently has claims for relief or causes of
action (hereinafter “claims”) against the Companies, and it has initiated these
proceedings and asserted these claims, under the Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C. §§9601 et seq. (“CERCLA”),
and the Clean Water Act, 33 U.S.C. §§ 1251 et seq., to seek damages, including
assessment costs, for injury to natural resources under its trusteeship in the Lower
Fox River/Green Bay area. The State also contends that it presently has claims
against the Companies under secs. 283.87 and 292.11, Wis. Stats., and the common
law of nuisance.

The Parties agree that the time from January 31, 1997, through the date
of termination of this Agreement will not be included in computing the time limited by
any statute of limitations or other limitation that applies or may apply to claims
referred to above, or to claims derivative of or arising out of those referred to above
(“Tolled Claims”), which the Parties may have against each other, nor will that time
period be considered on a defense of laches or similar defense concerning timeliness
of commencing a civil action, for the recovery of damages or other relief on account
of the Tolled Claims. Tolled Claims shall not include claims to enforce, or claims
related to the implementation of, this Agreement. With respect to the Tolled Claims,
any statute of limitations shall be tolled during and for that period. Except as
specifically set forth in this paragraph, no other defense to any claim by the State or
by the Companies or any other person is waived or otherwise foregone hereby,
including, but not limited to, any statute of limitations defense or similar defenses to
claims that may be asserted by persons not a party to this Agreement.
Notwithstanding anything to the contrary in this Agreement, all defenses and
limitations of the Companies to the claims existing on the effective date of this
Agreement based on the expiration of any limitations period or the passage of time
shall be preserved, and neither this Agreement nor work performed pursuant to this
Agreement shall be construed to revive any claim barred by a statute of limitations or
the passage of time, or give rise to any claim other than one to enforce performance
in accordance with its terms. The State reserves the right to assert that no statute of
limitations, limitation, defense of laches, or similar defense concerning timeliness of
commencing a civil action applies to the Tolled Claims.
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Except as otherwise agreed by the Parties or compelled by court rule or
judicial order to avoid loss of claims, no Party will initiate or prosecute litigation
against any other Party on any Tolled Claims during the term of the Agreement.

lt is the Parties’ intent that all natural resource damages assessment
and planning activities conducted during the term of this Agreement will be conducted
collaboratively.

VII. MODIFICATION

This Agreement may be modified (including without limitation the
addition of new parties to the Agreement) by agreement of the Parties. All
modifications shall be in writing and signed by authorized representatives of the
Parties.

The Parties presently intend to modify this Agreement to address natural
resource damages assessment activities and claims of the federal trustees, if the
federal trustees will agree to enter into such a modified agreement on mutually
acceptable terms.

VIII. SETTLEMENT DISCUSSIONS/CONFIDENTIALITY

Using the analyses and studies to be conducted hereunder, the Parties
will attempt to negotiate a settlement of the Claims. Any Party may attempt to
negotiate a settlement of the Claims at any time during the term of the Agreement.
To encourage full and frank discussions, the Parties agree that the substance of all
settlement negotiations are confidential and that all documents and information
related to the negotiations shall not be released or communicated to anyone except
the attorneys, consultants and administrative personnel involved in the negotiations
and principals and their insurers and indemnitors. The subsequent use of all
communications or statements made in connection with settlement negotiations will
be subject to the Federal Rules of Evidence, including Rule 408, and similar
provisions under State evidentiary law.

IX. NON-WAIVER OF CLAIMS, DEFENSES AND PRIVILEGE

Each party to this Agreement reserves the right to assert any claim,
defense, or matter of avoidance in any subsequent litigation among or between any
or all of the Parties hereto, and a party’s execution of this Agreement or participation
in settlement negotiations will not in any way affect such rights. By entering into this
Agreement or participating in settlement negotiations, no party waives any right,
privilege, defense or claim that could otherwise be asserted or raised with respect to
the Claims or the subject matter of this Agreement.
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X. TERMINATION OF AGREEMENT

This Agreement shall not be terminated prior to January 31, 1998,
without agreement of all of the Parties. On or after that date, the Agreement shall be
terminated upon the occurrence of either of the following events: (1) the Parties
agree that the work set forth in Section IV of this Agreement has been completed; or
(2) 30 days after the State or the Companies as a group provide written notice of
intent to terminate this Agreement to the other Parties. Termination of the Agreement
will terminate all of each Party’s obligations under this Agreement, except for
obligations under Section VIII; provided, however, that if the Companies as a group
terminate this Agreement pursuant to clause (2) of the previous sentence, obligations
under Section IV will not terminate; provided further that the State will continue to
exercise its sovereign rights over State Natural Resources and to assert trusteeship
authority in accordance with Section III during the term of this Agreement and
otherwise during the course of good faith settlement negotiations regarding the
Claims.

XI. EFFECT ON SUCCESSORS, ASSIGNS, AND CORPORATE AFFILIATES

This Agreement will be binding on and shall inure to the benefit of each
Party and its successors, assigns, and corporate affiliates.

XII. COUNTERPARTS; CONSIDERATION; AUTHORITY

This Agreement may be signed in counterparts, which together shall
constitute one and the same instrument. The Parties acknowledge that the
covenants and forbearances under this Agreement constitute adequate and sufficient
consideration. The undersigned representative of each party to this Agreement
certifies that he or she is fully authorized to enter into the terms and conditions of this
Agreement, and to execute for and bind such party to this Agreement.

XIII. STEERING COMMITTEE.

For purposes of implementing this Agreement, the Parties agree to form
a Steering Committee to address problems, to assess progress of the Technical
Committee, and to provide quarterly reports to the Parties and the public on the
implementation of this Agreement.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 5

77 WEST JACKSON BOULEVARD
CHICAGO, IL 60604-3590

Exhibit  F

REPLY TO THE ATTENTlON OF:

Honorable Tommy Thompson
Governor of Wisconsin
Madison, Wisconsin 53707

Dear Governor Thompson:

The United States Environmental Protection Agency (EPA or Agency)
is seeking the support of the State of Wisconsin for an action to
accelerate the cleanup of the Fox River and increase the
likelihood that it will be done in a comprehensive manner. The
action is the listing of the Fox River on the National Priorities
List (NPL) created under the Superfund law. EPA has conducted a
preliminary review of information relating to the Fox River, and
based on that review, it appears that the River would qualify for
listing on the NPL. Some of the more significant environmental
and human health concerns that are presented by the Fox River are
that: approximately 600 pounds of polychlorinated biphenyls
(PCBs) are flushed from the River into Green Bay and Lake
Michigan each year under normal flow conditions; there is the
risk that a large storm event could scour many more tons of PCBs
into Green Bay in a single catastrophic event; PCBs have
contaminated virtually the entire food chain in the River and
Green Bay; fish advisories have been in place continuously since
1976; and the State's voluntary approach to cleanup has not
resulted in any significant correction of the PCB contamination
problem. This letter serves as EPA's notification to you of the
Agency's preliminary finding that the Fox River is likely to
qualify as an NPL site, and requests your concurrence with the
EPA's initiation of the NPL listing process.

As you know, the Agency's paramount concern in this matter is the
cleanup of the Fox River in as complete and expeditious a manner

Recycled/Recyclable•Printed with Vegetable Oil Based Inks on 100% Recycled Paper (40% Postconsumer)
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as possible. Our proposed use of the NPL is not an end in
itself, but is one of the necessary steps needed to arrive at a
comprehensive Fox River cleanup plan. Your concurrence in this
proposed action will greatly enhance a State-federal partnership
that can achieve a comprehensive cleanup, and restore the River
for the citizens of Wisconsin and everyone who uses and
appreciates the Fox River, Lake Michigan, and the Great Lakes.

From 1957 to 1971 PCBs were used in carbonless paper. Several
mills along the Fox River established recycling processes for
that paper, a necessary step of which was the de-inking of the
paper. Through this de-inking process, an estimated 125 tons of
PCBs were released to the Fox River, where they settled into the
River sediments. Through natural movement of sediments and water
flow, over the years approximately 80 tons of the PCBs have
migrated out of the River into the wider environment of Green Bay
and Lake Michigan. Once the PCBs reach that area, they are, for
all practical purposes, irretrievable. However, because of their
persistence in the environment, PCBs continue to cause harm, and
without cleanup, harmful effects will persist for a century.
Even now, under normal River flow conditions, approximately 600
pounds of PCBs escape from the Fox River annually. Furthermore,
there is the risk that a single large storm event could scour
many additional tons of PCBs into Green Bay and Lake Michigan. I
know that you agree such a condition cannot go unremedied any
longer.

The results of PCB contamination of the Fox River sediments have
been severe. Regrettably, the State has had to impose fish
advisories in an effort to limit the human exposure to PCBs.
Those advisories have been in effect continuously since 1976.
The once viable commercial fishery in Green Bay has been
decimated. The sport fishing industry in the area has suffered
greatly because of the fish advisories. It is likely that
despite the advisories, many people do consume the fish in excess
of safe amounts and are thus directly exposed to the health risks
brought on by the PCBs. The individuals most at risk are likely
to be of lower income status and/or native American communities.
The protection of the environment and the citizens of Wisconsin
requires that a comprehensive plan for the cleanup of the whole
Fox River be developed and implemented as soon as possible.

AS you know, the State was instrumental in establishing the Fox
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River Coalition (FRC) in 1992. EPA applauded that effort to
achieve a voluntary cleanup of the contaminated Fox River
sediments. However, meaningful progress on any sort of
comprehensive cleanup plan has not occurred. It was more than
five years later, and only after the EPA became active, that the
State and certain members of the FRC were able to reach an
agreement which contemplated any cleanup on the River. Prior to
that January 1997 agreement, there had been a great many
meetings, studies, and discussions, but no genuine plan for a
whole River cleanup, and no meaningful commitment by any party to
undertake cleanup activities. Even today the agreement
represents only a starting point, a "down payment" of sorts. We
understand that the agreement provides an unspecified mix of work
and funding from several paper mills for demonstration projects.
While the Agency applauds the beginning of some actual work on
the River, the demonstration projects called for by the agreement
will have only negligible impact on the overall sediment problem.
There is still no commitment for a comprehensive approach to a
whole River cleanup.

As the State's efforts at achieving a voluntary cleanup have
proceeded, so has the work on a Natural Resource Damage
Assessment (NRDA) being conducted by the Department of Interior's
Fish and Wildlife Service (FWS). Work on the NRDA recently
progressed to a stage where FWS was prepared to make public its
efforts. On May 20-21, 1997, FWS and Congressman Jay Johnson
sponsored a set of public meetings in Green Bay. Wide attendance
at those meetings and the content of the citizen comments clearly
demonstrated that the people who live in the Fox River Valley are
tired of government inaction when it comes to a responsible F OX

River cleanup plan. These comments were epitomized by an elderly
gentleman who stood to say that, as a native of the area, he had
been fishing in the Fox River and Green Bay for many years.
While it saddened him that he could not eat the fish he caught,
his main point was that at the rate the State is acting to remedy
the situation, the cleanup will come too late for him to ever
enjoy the bounty of his efforts. Clearly there is strong citizen
support for the government to take a greater leadership role in
making the cleanup happen. Unfortunately,
has not brought timely results.

the voluntary approach

There are a number of reasons why the EPA believes that an NPL
listing of the Fox River can and will lead to a comprehensive
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River cleanup in the shortest reasonable time frame. First,
Superfund, unlike the voluntary approach, is a process known to
the State and the potentially responsible parties in this matter.
It has a specific, defined sequence of steps, that will culminate
in a whole River cleanup plan. Moreover, because a great deal of
the necessary research and study has already been accomplished on
the River, a number of these steps can be significantly
abbreviated.

Under a Superfund approach, all government claims relating to the
FOX River can be resolved. As you know, the FWS's NRDA is
dedicated to assessing damages to natural resources. Any claims
made under the NRDA process alone could only address those sorts
of Claims. On the other hand, the Superfund process can, in
addition, address the serious human health issues presented by
the contaminated Fox River sediments. A Superfund approach
presents as well, an opportunity for a strong State-federal
partnership in which the State and EPA (as well as the other
federal and Tribal Trustees) can join in a leadership role to
expedite a whole River cleanup. It is our view that such an
approach has great advantages over the voluntary approach which
appears to forecast a series of partial settlements following the
initial "down payment" agreement already in place.

We view this NPL listing as an opportunity to bring the State and
federal governments together, to act in a unified way for the
betterment of the River. While we ardently seek your
concurrence, we are prepared to proceed with the Superfund
process independent of the State if that is necessary. Because
the pace of activities in the Fox River matter will likely
accelerate in the near future, please respond to this proposal at
your earliest convenience. If you have any questions or would
like to meet to discuss this matter in greater detail, please
contact me.

Sincerely yours,

David A. Ullrich
Acting Regional Administrator
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TOMMY G. THOMPSON

Governor
State of Wisconsin

Exhibit G

July 3, 1997

David A. Ullrich
Acting Regional Administrator
Region V, USEPA
77 West Jackson Boulevard
Chicago, IL 60604-3590

Dear Mr. Ullrich:

I am writing in response to your June 17, 1997 letter in which you asked my concurrence
in listing the Fox River on the National Priorities List under the Superfund Law Before I
respond to your request, I would like to emphasize the State of Wisconsin’s intentions
and past actions to obtain a timely and effective cleanup of the Fox River.

I have had an opportunity to review your request in detail. In doing so, I cannot help but
recall that it was only a few weeks ago that Region V, USEPA had to formally rescind
decisions it made concerning“Treatment as a State” status for two Native American
Tribes because of admitted fraudulent actions of its employees and a delayed revelation
of this fraudulent behavior. As I read your letter of June 17, 1997 I was hoping that it
would be a formal apology of Region V for that abhorrent conduct and the great cost and
harm it has caused the Tribes, the State of Wisconsin and the private litigants.
Unfortunately, it appears the citizens of the State of Wisconsin must still await Region
V’s apology.

This is relevant to your letter on the cleanup of the Fox River because Region V’S letter
of June 17 and its simultaneous press release were equally deceptive to the citizens of
Wisconsin. Your letter states the USEPA’s proposed listing of the Fox River as a
Superfund site will lead to an "accelerated", "aggressive" and an "expeditious" cleanup
of the river. Our experience with other USEPA Superfund projects involving cleanups of
PCB contaminated waterway sediments suggests that is not the case, and in fact, when
the USPA comes in on such cleanups, the cleanup takes longer, costs more and leaves
the sediment unacceptably dirty.

Let us look at, Region V’s track record on sediment PCB cleanups starting with the
Sheboygan River. Convince the citizens of Sheboygan the USEPA's Superfund listing is
“expeditious” and “aggressive." Region V listed the Sheboygan River as a Superfund
site in 1986. The cleanup plan for the river still has not been approved and the cleanup
has not taken place. The Fox River cleanup can hardly be expected to move more

Room 115 East State Capitol, P.O. Box 7863, Madison, Wisconsin 53707 • (608) 266-1212 • FAX (608) 267-8983
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quickly than the Sheboygan River, under USEPA direction, since it involves multiple
responsible parties, while the Sheboygan River involved only one.

Let us also look at the PCB cleanup of the Hudson River in the State of New York. The
USEPA listed that stretch of river as a Superfund site in 1983. Once again, there is not
even an approved plan for the cleanup of the Hudson River, much less an actual cleanup.
This site also only involves one responsible party.

Let us further review USEPA’s track record on a completed PCB cleanup on Lake
Michigan at Waukegan Harbor, Illinois. The USEPA declared the PCB cleanup at this
site a huge succcess when it reduced sediment concentrations to 50 ppm. This lvel is
well above the average sediment concentration in the Fox River before we start its
cleanup. These remaining levels in the Waukegan Harbor will still cause the need for
fish consumption advisories for Lake Michigan fish. In addition, it is our understanding
this Superfund "success" cost approximately $20 million to implement. Through
Wisconsin’s short-term initial agreement with the Fox River responsible panics, we have
already received a $10 million commitment as a down payment.

These are but three examples of USEPA's poor Superfund sediment cleanup
performance. Clearly, your June 17 letter raises false hopes of a rapid cleanup for the
citizens of the Fox Rivet Valley. Please do not take offense at the skepticism of the
citizens of the State of Wisconsin if we do not agree with your position that the USEPA
can get the Fox River cleaned up cleaner and quicker than the State of Wisconsin.
Wisconsin’s track record in cleaning up state-lead contaminated sites in Wisconsin is far
better than the USEPA’s.

Your assertion that we have made no meaning progress toward cleaning up the PCB
contaminated sediments in the Fox River is simply not true, especially when one review
the progress made in the past several months.

The State, with the cooperation of the Fox River Coalition, has completed Remedial
Investigations/Risk Assessments of the top five ranked areas in the 32-mile river stretch
above the De Pere dam. We have also completed Feasibility Studies on three of hese
five areas, completed an extensive sediment survey of the last seven-mile river stretch,
and continue to lead efforts on using water quality modeling as a management decision-
making tool. These all have lead to the full-scale cleanup at Deposit N currently being
implemented.

In November 1996, the WDNR  asserted itself as trustee over the impacted natural
resources and advised the federal government of this fact, consistent with federal law.
Early this year, state, federal, tribal and industry representatives met in Madison,
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Wisconsin to attempt to draft an agreement addressing how all of the parties could work
together and coordinate efforts to assess the resource damages and cleanup the river,
which should be our collective goal.

A series of meetings was scheduled to continue the effort, but for reasons which are still
unclear, the federal agencies withdrew their participation and declined invitations to the
subsequent meetings. The subsequent meetings resulted in an interim settlement
agreement by which the seven major industrial responsible parties are spending $10
million as a down payment on the total remediation project. Currently, the state and five
of the paper mills are moving forward on two pilot dredging projects, two restoration
projects, and preliminary work an assessment of natural resource damages.

Fundamental to this agreement was the Stare’s insistence that this down payment begin
the actual cleanup of the river. This is reflected in the remediation to be implemented at
the most contaminated area known in the entire Lower Fox River. In return, the State and
the responsible parties have agreed to negotiate a permanent cleanup agreement by
February 1, 1998. The Sate has not given up any legal recourse and will initiate legal
action if a final agreement is not reached.

Furthermore, the State has organized technical work groups, which will include
representatives of the local municipalities, industry, and technical experts from state and
federal agencies to share data and consult on the best solution and ultimate legal
settlement for the Fox River. The DNR has devoted enormous resources to studying the
FOX River and has developed water quality models, which is currently being utilized by
the technical experts at EPA and the Fish and Wildlife Service.

Your action is particularly disturbing in view of the fact that for the last several months
attorneys for the state have been negotiating with US Department of Justice (USDOJ)
attorneys who purport to negotiating on your behalf. We had been led to believe by
USDOJ that your agency was negotiating in good faith a memorandum of understanding.
Several drafts have already circulated, and ultimately will outline the process by which
the state and federal agencies make decisions together regarding the cleanup and damage
assessment of the river. Your recent action, without even the courtesy of a preliminary
meeting to discuss options, suggests that the USEPA has an agenda other than working
together to cleanup the river.

Based on the comparison of Wisconsin’s and USPA’s track record on cleanups and
based on the advanced stage of Wisconsin's efforts on the Fox River, the State of
Wisconsin does not concur, at this time, with the USEPA’s listing of the Fox River as a
Superfund site. It is also our position that such a listing without the State’s concurrence
would be inconsistent with the spirit of recent Congressional action on new Superfund
listings.
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I sincerely hope future actions of Region V, USEPA return to their former status of an
honest, open and respectful partnership with the State of Wisconsin. In the meantime,
I await a formal letter of apology fromRegion V on its actions on the “Treatment as a

c: Carol Browner, Administrator USEPA
Bill Hartwig. Director USF&WS Region 3
George Meyer, Secretary WDNR
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Exhibit H

MEMORANDUM OF AGREEMENT

AMONG THE

Wisconsin Department of Natural Resources
United States Department of the Interior
Menominee Indian Tribe of Wisconsin
Oneida Tribe of Indians of Wisconsin

National Oceanic and Atmospheric Administration
United States Environmental Protection Agency

REGARDING RESTORATION OF THE

LOWER FOX RIVER, GREEN BAY AND LAKE MICHIGAN ENVIRONMENT

I. INTRODUCTION AND PURPOSE

This Memorandum of Agreement (“Agreement”) by and among the Wisconsin Department
of Natural Resources (“WDNR”), the United States Department of the Interior (“DOI”), acting
through its representative the Fish and Wildlife Service (“FWS”), the Menominee Indian Tribe of
Wisconsin (“MITW”), the Oneida Tribe of Indians of Wisconsin (“OTIW”), the United States
Environmental Protection Agency (“EPA”), and the United States Department of Commerce, through
its representative the National Oceanic and Atmospheric Administration (“NOAA”) (collectively
referred to as the Parties) is entered into to provide for the coordination and cooperation of the
Parties in addressing the release or threat of release of hazardous substances into the Lower Fox
Rive, Green Bay and Lake Michigan environment (“the Affected Environment”). Activities of the
Parties covered under this Agreement include, but are not limited to: (1) coordination of the Parties’
response and restoration activities, including removal and remediation actions and the assessment
of damages for natural resources injured by the release or threat of release of hazardous substances
to the Affected Environment; and (2) negotiations with parties who are potentially responsible for
the release or threat of release of hazardous substances to the Affected Environment (“PRPs”) for
the purpose of resolving the Parties’eivil claims against them. The PRPs include, without limitation:
Fort Howard Corporation, NCR Corporation, Appleton Papers, Inc., P.H. Glatfelter Company,
Riverside Paper Corporation, U.S. Paper Mills Corp., and Wisconsin Tissue Mills Inc. The purpose
of this Agreement is to provide a framework for coordination and cooperation among the Parties,
and for the implementation of the activities of the Parties in the furtherance of their respective
responsibilities and mutual goal of remediating and/or responding to hazardous substance releases
and threats of releases to, and restoring injured and potentially injured natural resources in, the
Affected Environment.
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II. AUTHORITY

The Parties enter into this Agreement in accordance with the provisions of the
Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), as
amended, 42 U.S.C. §§ 9601, et seq., the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251
et seq., Sec. 292.11 Wis. Stats., and/or other applicable federal, state and tribal law and authority
(hereinafter “applicable law”) including, but not limited to, the National Oil and Hazardous
Substances Pollution Contingency Plan (“NCP”), as amended, 40 C.F.R. Part 300, and, the DOI
Natural Resource Damage Assessment Regulations, as amended, 43 C.F.R. Part 11. It is further
recognized by the Parties to this Agreement that working together collectively and cooperatively
towards common response and natural resource restoration goals is necessary because of the
common supporting ecosystems.

III. THE AFFECTED ENVIRONMENT

This Agreement is intended to cover, but is not limited to, (1) the release or threat of release
of any hazardous substance to the Lower Fox River, Green Bay and Lake Michigan environment,
and (2) the natural resources as defined under the authorities cited above, and other applicable law,
belonging to, managed by, controlled by, regulated by, or appertaining to the Parties in the Lower
Fox River, Green Bay and Lake Michigan environment which may have been affected as a result of
said release or threat of release of hazardous substances as defined under CERCLA and other
applicable law.

IV. PARTIES

Parties Pursuant to the authorities cited in Section II of this Agreement, the WDNR, DOI,
MITW, OTIW, and NOAA, have asserted that they have either exclusive or shared natural resource
trusteeship over natural resources of the Affected Environment and the authority to act on behalf of
the public to recover damages from PRPs for injury to natural resources resulting from the release
of hazardous substances, and to take appropriate actions necessary to restore injured natural
resources. Pursuant to the authorities cited in Section II of this Agreement, EPA and WDNR have
response authority under CERCLA, the NCP, and/or applicable state law to ensure the removal
and/or remediation of hazardous substance releases or threats of releases that pose an imminent and
substantial danger to the public health, welfare or the environment in the Affected Environment.
Consistent with the authorities cited in Section II of this Agreement, WDNR has a leadership role,
in full partnership with EPA, in exercising response authority. The provisions of this Agreement are
not intended to interfere in any way with any Party’s responsibility to carry out those statutory
and/or regulatory responsibilities. The following officials, or their designated representatives, shall
act on behalf of their respective Party for all activities under this Agreement.

WDNR Secretary of WDNR

DOI Director of FWS Region III
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MITW Tribal Chairperson

OTIW Tribal Chairperson

NOAA Director, Office of Ocean and Coastal Resource Assessment

EPA Administrator of EPA Region 5

In the event a Party designates a representative other than the official identified above to act
on its behalf under this Agreement, the Parry shall provide written notice of such designation to all
other Parties at least two weeks prior to such designation becoming effective, unless otherwise
agreed to by the Parties.

Reservation of Authority. The terms “trusteeship”, and “trustees” or “trustee” are used in this
Agreement only for the purpose of identification. No party to this Agreement is acknowledging or
recognizing the trusteeship of any other Party or non-party to this Agreement, either generally or as
to specific natural resources. Nothing in this Agreement is to imply, or operate in a manner, that any
natural resource trustee with an interest in the Affected Environment, whether a Party to this
Agreement or not, is in any way abrogating or ceding any natural resource trustee responsibility or
authority over natura1 resources of the Affected Environment.

Other Natural Resource Trustees. Notwithstanding any other provisions of this Agreement,
the Parties recognize that there may be other parties who are not signatories to this Agreement and
who may assert a natural resource interest that is located in the Affected Environment or affected
by the release or threat of release of hazardous substances to the Affected Environment. If such party
requests to become a signatory to this Agreement, the Parties will in good faith consider modifying
this Agreement to allow such party to participate in the activities contemplated under this
Agreement. Such other parties may include tribal governments, other federal or state agencies, or
affected trustee agencies from other states, which may be added by addendum to this Agreement, as
necessary and appropriate under applicable law.

V. ORGANIZATION

Management Committee. The Parties recognize the importance of coordinating their efforts
in order to address their respective concerns and fulfill their respective responsibilities effectively
and efficiently. Accordingly, the Parties hereby agree to create the Lower Fox River/Green Bay/Lake
Michigan Environment Management Committee ("Management Committee"). Each Party, as
specified under Section IV shall designate one primary representative to the Management Committee
and one alternative representative to act in the absence of the primary representative. The purpose
of the Management Committee is to make recommendations to the Parties on issues related to
remediation and restoration of the Affected Environment, including restoration of injured natural
resources in the Affected Environment.

Duties and Responsibilities. In accordance with applicable law, the Management Committee
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shall coordinate and authorize all activities and matters under this Agreement including, but not
limited to, the following:

Work to ensure that there is active coordination and participation of the Parties in their
respective activities under the Authorities cited in Section II of this Agreement in order to
accomplish effective and efficient response action, assessment of injury and damages for natural
resources, and restoration of injured natural resources in the Affected Environment.

Consider proposals and recommendations made by the workgroups created pursuant to this
Agreement for the purpose of reaching consensus on recommendations to be made to the Parties to
this Agreement so that the Parties may carry out their responsibilities in a manner that fully considers
natural resource trusteeship concerns and response authority concerns.

Coordinate efforts among the existing workgroups identified herein and create and establish
guidelines for additional workgroups when they are deemed necessary to further the objectives of
this Agreement. The purpose of the workgroups is to share data and information, assess proposals
and make recommendations to the Management Committee. The existing workgroups are:

— the Assessment Workgroup;

— the Sediment Management Workgroup;

— the Model Workgroup; and

— the Restoration Workgroup.

Engage in discussions and negotiations with PRPs for the purpose of aiding in the resolution
of the Parties’ civil claims against the PRPs.

Take such actions as may be deemed necessary to manage and achieve the objectives of this
Agreement and to fulfill the responsibilities of each Party.

Collaborate on the assessment of natural resource damages through the Management
Committee. The parties agree that the ongoing federal/tribal activities or contractual relationships
that are part of the natural resource damage assessment being performed in accordance with the
Assessment Plan: Lower Fox River/Green Bay, as published at 61 F.R. 43558, and all amendments
thereto, shall continue without interruption.

Decisionmaking. All decisions made by the Management
Committee under this Agreement shall be made by consensus
Committees.

Committee and the Consensus
among the members of such
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Dispute Resolution. In the event of a dispute involving any decisions to be made under this
Agreement, the Management Committee shall initially attempt to resolve the dispute through good
faith discussions directed toward obtaining consensus among the members of the Management
Committee involved in the dispute and consensus by the Management Committee as a whole. If
consensus cannot be achieved after good faith discussions, the matter shall be referred for resolution
by consensus to a committee composed of six individuals (“Consensus Committee”). The Consensus
Committee shall include: 1) an individual from the United States Department of Justice; 2) the
Director of FWS Region III, representing FWS, NOAA, the Oneida and the Menominee, representing
federal and tribal natural resource responsibilities; 3) an individual representing EPA; 4) an individual
from WDOJ; 5) an individual from WDNR representing state natural resource trustee
responsibilities; and 6) an individual from WDNR representing state response authorities. The Parties
agree that an individual’s appointment to the Consensus Committee shall be permanent whenever
practicable.

Meetings. Anymember of the Management Committee may, upon reasonable notice to all
members of the; Management Committee, call a meeting of the Management Committee to be
conducted either in person or by telephone conference call. No meeting of the Management
Committee shall take place without reasonable notice to all members of the Management Committee.
Such meetings shall generally be held in conjunction with other set meetings among the Parties to this
Agreement.

Workgroups. All Parties shall have the right to appoint a representative to each existing
Workgroup or Workgroup created by the Management Committee pursuant to this Agreement.

Public Information. The Parties agree that it is desirable to keep the public informed of their
activities under this Agreement. Accordingly, consistent with the Parties’ obligations to maintain the
confidentiality of certain information as set forth in Section VIII of this Agreement or elsewhere, the
Parties agree to make periodic joint statements to the public and/or conduct periodic public meetings.

VI. OBJECTIVES

The Parties agree to coordinate their efforts to the extent consistent with their respective
responsibilities to address the release or threat of release of hazardous substances and injury to natural
resources in the Affected Environment. The Parties further acknowledge that based on current
information the removal of the PCB contaminated sediments in the Lower Fox River is expected to
be the principal, but not exclusive, action undertaken to achieve restoration and rehabilitation of the
injured natural resources and the services those resources provide
Parties agree to work together to:

Create workgroups when they are deemed necessary and
of this Agreement.

in the Affected Environment. The

appropriate to further the purposes
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As appropriate, participate in removal, remedial, corrective or other actions under the authority
of EPA, WDNR or other federal or state agencies in order to address contaminated sediments in the
Affected Environment.

Prevent or limit injury to natural resources through requests for initiation of removal and
response actions by EPA, WDNR or authorized federal or state agencies, if appropriate.

Coordinate and/or carry out actions to contract with professional consultants, technical or
otherwise, to provide services to effect the purposes of this Agreement.

Coordinate and/or carry out such other actions as may be necessary and appropriate to achieve
the purposes of this Agreement.

VII. PRP FUNDING

Each Party agrees to cooperate in the administration of any funding source or sources that may
become available to all Parties from the PRPs to further the objectives of this Agreement. The
Management Committee established pursuant to this Agreement shall make recommendations to the
Parties on the appropriate method for administering any such funds.

The Parties agree to consult concerning the use of any funds that may become available under
the January 31, 1997 “Agreement Between the State of Wisconsin and Certain Companies Concerning
the Fox River” (“State/Company Agreement”) either to assess or to address injuries to natural
resources in the Affected Environment. Any decision regarding the use of such funds is solely within
the discretion of WDNR.

VIII. CONFIDENTIALITY

Need for Confidentiality Among Parties. As a result of the release or threat of release of
hazardous substances into the Affected Environment, the Parties have potential claims for injunctive
relief, restitution and/or damages and anticipate possible litigation with the PRP(s) in the event
negotiations with the PRPs fail to achieve a resolution of all Parties’ claims against them. In
furtherance of their common interests, the Parties to this Agreement have been meeting and will
continue to meet to discuss matters of common interest including possible litigation by the Parties
against the PRPs.The Parties may also wish to exchange among themselves documents and
information including draft reports, analyses, opinions, conclusions and advice prepared in anticipation
of litigation. In order to preserve any claim of privilege that may apply to such communications and
materials, the Parties will comply with the provisions set forth in Appendix A to this Agreement.
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IX. GENERAL PROVISIONS

29

Reservation of rights.

Nothing in this Agreement is intended or shall be construed to be an admission by the Parties
in any dispute or action between the Parties or between the Parties and a third party. Nothing in this
Agreement is intended or shall be construed as a waiver by the Parties for any claims or defenses in
any legal action, or of any other rights or remedies.

Neither execution of this Agreement nor performance of any activities pursuant to this
Agreement shall constitute an admission by any Party of (nor be construed as precedent for) any other
Party’s or non-party’s legal authority or responsibility under federal, state, or tribal law to protect,
restore, or enhance any natural resources associated with the Affected Environment. Furthermore,
neither execution of this Agreement nor performance of any activities pursuant to this Agreement shall
constitute an admission by any Party of (nor be construed as precedent for) any Party’s liability for
damage or injury which the natural resource damage assessment may show has occurred to any natural
resources associated with the Affected Environment over which any other Party or non-party asserts
trusteeship.

Nothing contained herein is intended or shall be construed to limit any Parties’ authorities under
the authorities listed in Section II of this Agreement.

Nothing contained herein is intended or shall be construed to modify the terms of the
State/Company Agreement.

Nothing contained herein is intended to abridge the rights of any Party to negotiate
independently with the PRPs regarding specific issues or a settlement of such Party’s claims.
Nevertheless, the Parties agree that a goal of this Agreement is to work cooperatively together to
negotiate a resolution of all Parties’ civil claims in connection with the Affected Environment. In the
event a Party to this Agreement agrees to negotiate independently with one or more PRPs regarding
specific issues or a settlement of such Party’s claims, such Party shall provide written notice of its
intent to negotiate independently to all members of the Management Committee. Such notice shall
be provided by facsimile within 24 hours of agreeing to such independent negotiations.

Limitation of Authority. Nothing herein-authorizes the Parties to enter into settlements on
behalf of the other Parties and, absent separate consent, a Party does not represent another Party in any
litigation that may be commenced by the other Parties. Nothing in this Agreement shall be construed
as obligating any of the Parties to expend any funds in excess of appropriations or other amounts
authorized by law.

Third Parties. This Agreement is not intended to, nor shall it, vest rights in persons who do
not represent the Parties to this Agreement or who are not Parties to this Agreement.



Effective Date/Amendment and Termination. This Agreement shall be effective when executed
by all of the Parties and may not be amended except by written agreement of all the Parties. This
Agreement can be executed in one or more counterparts, each of which will be considered an original
document. This Agreement shall continue in effect unless terminated by written agreement of all the
Parties. However, any Party may terminate its participation in the Agreement upon giving thirty (30)
days written notice to all other Parties or as otherwise provided for herein. The withdrawal of any
Party to this Agreement for whatever reason, shall not affect the subsequent validity of this Agreement
among the remaining Parties, and the remaining ‘Parties agree to use any remaining funds made
available by the PRPs for femediation and/or restoration of the Affected Environment.

IN WITNESS WHEREOF the Parties have executed this Agreement on the dates attested to
below.
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Exhibit I
4A FRIDAY, JULY 11, 1997 MILWAUKEE JOURNAL SENTINEL

Neumann,
Obey spar

over
cleanup

Fox River project
prompts debate over state

and federal control

BY FRANK A. AUKOFER
of the Journal Sentinel staff

Washington— The question
of who should be in charge of
cleaning up the Fox River in
Wisconsin ignited a confronta-
tion between Reps. Dave Obey
and Mark Neumann.

Neumann, the Janesville Re-
publican, wants Gov. Tommy
Thompson in control. Obey, the
W a u s a u  D e m o c r a t ,  s a y s  i t
should be the Env i r onmen ta l
Protection Agency.

When it was over, Neumann
lost and the E P A  remained in
charge. But he vowed to try to
fight again another day.

I n  t h e  a f t e r m a t h  o f  t h e i r
heated exchange Tuesday in the
House Appropriations Commit-
tee, there were words on both
sides.

Both Obey and Neumann are
commit tee members.  Obey is
the committee’s senior minority
member .

Obey said Thursday that Neu-
mann  had  t r i ed  t o  “mumb le
through” an amendment requir-
ing the approval of state gover-
nors before EPA could add new
environmental cleanup sites to
the Superfund list.

A Superfund designation allo-
cates responsibility and forces
polluters to share in the cost of a
cleanup.

“I regarded it as an effort to
s n e a k  s o m e t h i n g  b y , ”  O b e y
s a i d .  H e  s a i d  N e u m a n n  h a d
misled him in an earl ier sub-
commi t t ee  meet ing by saying
the amendment would not affect
the Fox River, which is a Super-
fund candidate.

:  Neumann, also interviewed
Thursday, said: “Tha's r idicu-
lous. Obey needs to grow up.”

He said the incident was par t
o f  a  con t i nu ing  c l ass i c  d i s -
agreement between himself and
Obey over federal vs. state au -
thority.

"Both Dave and I agree the
area needs to be cleaned up," he
said.

But Obey said it was not an
intrastate matter. He said thou-
sands of cubic yards of sediment
containing PCB contaminants
had  accumu la ted  i n  t he  F o x
River, and 80,000 pounds of it
had flowed into Green Bay and
Lake Michigan.

He said Neumann’s amend-
ment would give governors the
power to veto cleanups of water
that flowed to other states.

Neumann said Wisconsin had
$10 million from the paper in-
dustry to start the F o x  R i v e r
c l e a n u p .  B u t  O b e y  s a i d  t h e
overall cost could be $200 mil-
lion to $500 million.

The committee adopted a n
Obey compromise to  m o d i f y
Neumann’s amendment to pre-
vent the EPA from moving for-
w a r d  w i t h  Supe r f und  des ig -
nations until April 1, 1998.

But Neumann wanted the
date set at Sept. 30, 1998, which
‘would coincide with the end o f
the federal fiscal year. Obey said
he regarded that as an a t tempt
to  pe rmanen t l y  shu t  ou t  t he
EPA by making the restriction

bills.
part of annual appropr ia t ions

In the end, the committee de-
feated Neumann’s  amendmen t
w i t h  the Obey mod i f i ca t i on ,
leaving the EPA in charge.

N e u m a n n  s a i d  h e  a c t i n g
on behalf of Thompson’s office,
to give the state control over’the
cleanup and avoid involving the
federal bureaucracy.

Obey said,“I find it interest-
ing  that  the  paper  companies
didn’t go to the chairman of the
subcommittee, or the r a n k i n g
Democrat on the subcommittee,
and they didn’t go to me as the
ranking Democrat on the ful l
committee.

" T h e y  w e n t  t o  a  f r i e n d l y
member (Neumann), who tr ied
to slip the amendment through,
and they got caught.”

Sa id  Neumann, “He’s j us t
wrong on it.”
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S t a t e m e n t  f r o m  S e v e n  F o x  R i v e r  C o m p a n i e s

"A consortium of seven present and former paper companies has reviewed the Memorandum
of Agreement (MOA) that was signed by the Federal government, the State of Wisconsin, and
the Menominee and Oneida Indian tribes on July 11. As all parties proceed to work on the
common objective of responsible restoration of the Fox River ecosystem, the companies
continue to support a process based on sound scientific and technical information.

"The companies have committed $10 million dollars for demonstration projects that will help
determine the best way to improve the rivers ecosystem. The projects are important because
the condition in the Fox River are unique. We are concerned that the MOA prejudges
sediment dredging as the principal solution for restoring the Fox Rover. The purpose of the
multimillion dollar demonstration projects, including one of the largest sediment dredging
projects in the nation, is to determine the costs and benefits of dredging river sediment in the
Fox River. For example, some have argued that large-scale dredging could well increase risks
to health and the environment for many years due to resuspension of various toxins and
pollutants that are currently buried under cleaner sediments. We believe tat the demonstration
projects should he implemented first in order to determine the best ways to proceed.

"The companies remain committed to a thoughtful, prudent course of action to improve the
Fox River. The $10 million demonstration projects should go forward so that we can discover
the best methods by which the health of the Fox River ecosystem can be enhanced and
improved.

"We hope that the signatories to the MOA will consider the scientific data produced by the
demonstration projects and other analysis, and then decide on a course of action that is best
fir the river and the Fox River Valley."

The companies are Appleton Papers, Fort Howard Corp., P.H. Glatfelter Co., NCR Corp.,
Riverside Paper Corp., U.S. Paper Mills Corp. and Wisconsin Tissue Mills, Inc.
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Exhibit K

§ 9607. Liability
[CERCLA, § 107]

(a) Covered persons; scope; recoverable costs and
damages; interest rate; “comparable maturi-
ty" date

Notwithstanding any other provision or rule bf law,
and subject only to the defenses set forth in subsec-
tion (b) of this section—

(1) the owner and operator of a vessel or a
facility,

(2) any person who at be time of disposal of any
hazardous substance owned or operated any facility
at which such hazardous substances were disposed
of,

(3) any person who by contract, agreement, or
otherwise arranged for disposal or treatment, or
arranged with a transporter for transport for dis-
posal or treatment, of hazardous substances owned
or possessed by such person, by any other party or
entity, at any facility or incineration vessel owned or
operated by another party or entity and containing
such hazardous substances, and

(4) any person who accepts or accepted any haz-
ardous substances for transport to disposal or treat-
ment facilities, incineration vessels or sites selected
by such person, from which there is a release, or a
threatened release which causes the incurrence of
response costs, of a hazardous substance, shall be
liable for—

(A) all costs of removal or remedial action
incurred by the United States Government or a
State or an Indian tribe not inconsistent with the
national contingency plan;

(B) any other necessary costs of response in-
curred by any other person consistent with the
national contingency plan;

(C) damages for injury to, deduction of, or
loss of naturalresources, including the reasonable
costs of assessing such injury, destruction, or loss
resulting from such a release; and

(D) the costs of any health assessment or
health effects study carried out under section
9604(i) of this title.

The amountsrecoverable in an action under this
section shall include interest on the amounts recov-
erable under subparagraphs (A) through (D). Such
interest shall accrue from the later of (i) the date
payment of a specified amount is demanded in
writing, or (ii) the date of the expenditure con-
cerned. The rate of interest on the outstanding
unpaid balance of the amounts recoverable under
this section shall be the same rate as is specified for
interest on investments of the Hazardous Substance
Superfund established under subchapter A of chap
ter 98 of Title 26. For purposes of applying such
amendments to interest under this subsection, the
term “comparable maturity” shall be determined
with reference to the date on which interest accru-
ing under this subsection commences.

(b) Defenses
There shall be no liability under subsection (a) of

this section for a person otherwise liable who can
establish by a preponderance of the evidence that the
release or threat of release of a hazardous substance
and the damages resulting therefrom were caused
solely by—

(1) an act of God;
(2) an act of war;
(3) an act or omission of a third party other than

an employee or agent of the defendant, or than one
whose act or omission occurs in connection with a
contractual relationship, existing directly or indi-
rectly, with the defendant (except where the sole
contractual arrangement arises from a published
tariff and acceptance for carriage by a common
carrier by rail), if the defendant establishes by a
preponderance of the evidence that (a) he exercised
due care with respect to the hazardous substance
concerned, taking into consideration the characteris-
tics of such hazardous substance, in light of all
relevant facts and circumstances, and (b) he took
precautions against foreseeable acts or omissions of
any such third party and the consequences that
could foreseeably result from such acts or omis-
sions; or

(4) any combination of the foregoing paragraphs.
(c) Determination of amounts

(1) Except as provided in paragraph (2) of this
subsection, the liability under this section of an owner
or operator or other responsible person for each re-
lease of a hazardous substance or incident involving
release of a hazardous substance shall not exceed-

(A) for any vessel, other than an incineration
vessel, which carries any hazardous substance as
cargo or residue, $300 per gross ton, or $5,000,000
whichever is greater,

(B) for any other vessel, other than an incinera-
tion vessel, $300 per gross ton, or $500,000, which-
ever is greater,

(C) for any motor vehicle, aircraft hazardous
liquid pipeline facility (as defined in section 60101(a)
of Title 49), or rolling stock, $50,000,000 or such
lesser amount as the President shall establish by
regulation, but in no event less than $5,000,000 (or,
for releases of hazardous substances as defined in
section 9601(14)(A) of this title into the navigable
waters, $8,000,000). Such regulations shall take
into account the size, type, location, storage, and
handling capacity and other matters relating to the
likelihood of release in each such class and to the
economic impact of such limits on each such class
or

(D) for my incineration vessel or any facility
other than those specified in subparagraph (C) of
this paragraph, the total of all costs of response plus
$50,000,000 for any damages under this subchapter.
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(2) Notwithstanding the limitations in paragraph
(1) of this subsection, the liability of an owner or
operator or other responsible person under this sec-
tion shall be the full and total costs of response and
damages, if (A)(i) the release or threat of release of a
hazardous substance was the result of willful n&con-
duct or willful negligence within the privity or knowl-
edge of such person, or (ii) the primary cause of the
release was a violation (within the privity or knowl-
edge of such person) of applicable safety, construction,
or operating standards or regulations; or (B) such
person fails or refuses to provide all reasonable coop
eration and assistance requested by a responsible
public official in connection with response activities
under the national contingency plan with respect to
regulated carriers subject to the provisions of Title 49
or vessels subject to the provisions of Title 33, 46, or
46 Appendix, subparagraph (A)(ii) of this paragraph
shall be deemed to refer to Federal standards or
regulations.

(3) If any person who is liable for a release or
threat of release of a hazardous substance fails with-
out sufficient cause to properly provide removal or
remedial action upon order of the President pursuant
to section 9604 or 9606 of this title, such person may
be liable to the United States for punitive damages in
an amount at least equal to, and not more than three
times, the amount of any costs incurred by the Fund
as a result of such failure to take proper action. The
President is authorized to commence a civil action
against any such person to recover the punitive dam-
ages, which shall be in addition to any costs recovered
from such person pursuant to section 9612(c) of this
title. Any moneys received by the United States
pursuant to this subsection shall be deposited in the
Fund.

(f) Natural resources liability; designation of pub-
lic trustees of natural resources

(1) Natural resources liability 
In the case of an injury to, destruction of, or loss

of natural resources under subparagraph (C) of
subsection (a) of this section liability shall be to the
United States Government and to any State for
natural resources within the State or belonging to,
managed by, controlled by, or appertaining to such
State and to any Indian tribe for natural resources
belonging to, managed by, controlled by, or apper-
taining to such tribe, or held in trust for the benefit
of such tribe, or belonging to a member of such

tribe if such resources are subject to a trust restric-
tion on alienation: Provided, however, That no lia-
bility to the United States or State or Indian tribe
shall be imposed under subparagraph (C) of subsec-
tion (a) of this section, when? the party sought to be
charged has demonstrated that the damages to
natural resources complained of were specifically
identified as an irreversible and irretrievable com-
mitment of natural resources in an environmental

impact statement, or other comparable environment
analysis, and the decision to grant a permit or
license authorizes such commitment of natural re-
sources, and the facility or project was otherwise
operating within the terms of its permit or license,
so long as, in the case of damages to an Indian tribe
occurring pursuant to a Federal permit or license,
the issuance of that permit or license was not
inconsistent with the fiduciary duty of the United
States with respect to such Indian tribe. The Pres-
ident, or the authorized representative of any State,
shall act on behalf of the public as trustee of such
natural resources torecover for such damages.
Sums recovered by the United States Government
as trustee under this subsection shall be retained by
the trustee, without further appropriation, for use
only to restore, replace, or acquire the equivalent of
such natural resources.Sums recovered by a State
as trustee under this subsection. shall be available
for use only to restore, replace,.. or acquire the
equivalent of such natural resources by the State.
The measure of damages in any action under sub-
paragraph (C) of subsection (a) of this ‘section shall
not be limited by the sums which can be-used to
restore or replace such resources. There shall be
no double recovery under this chapter for natural
resource damages, including the costs of damage
assessment or restoration, rehabilitation, or acquisi-
tion for the same release and natural resource.
There shall be no recovery under the authority of
subparagraph (C) of subsection (a) of this section
where such damages and the release of a hazardous
substance from which such damages resulted have
occurred wholly before December 11, 1980.

(2) Designation of Federal and State officials
(A) Federal

The President shall designate in the National
Contingency Plan published under section 9605 of
this title the Federal officials who shall act on
behalf of the public as trustees for natural re-
sources under this chapter and section 1321 of
Title 33. Such officials shall assess damages for
injury to, destruction of, or loss of natural re-
sources for purposes of this chapter and such
section 1321 of Title 33 for those resources under
their trusteeship and may, upon request of and
reimbursement from a State and at the Federal
officials discretion, assess damages for those nat-
ural resource under the State’s trusteeship.

(B) State,

The Governor of each State shall designate
State officials who may act on behalf of the public
as trustees for natural resources under this chap-
ter and section 1321 of Title 33 and shall notify
the president of such designations. Such State
officials shall assess damages to natural resources
for the purposes of this chapter and such section
1321 of Title 33 for those natural resources under
their trusteeship.
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(C) Rebuttable presumption
Any determination or assessment of damages

to natural resources for the purposes of this
chapter and section 1321 of Title 33 made by a
Federal or State trustee in accordance with the
regulations promulgated under section 9651(c) of
this title shall have the force and effect of a
rebuttable prsumption on behalf of the trustee in
any administrative or judicial proceeding under
this chapter or section 1321 of Title 33.

42 § 9 6 1 3
CERCLA § 113

(g) Period in which action may be brought
(1) Actions for natural resource damages

Except as provided in paragraphs (3) and (4), no
action may be commenced for damages (as defined
in section 9601(6) of this title) under this chapter,
unless that action is commenced within 3 years after
the later of the following.

(A) The date of the discovery of the loss and
its connection with the release in question.

(B) The date on which regulations are promul-
gated under section 9651(c) of this title.

With respect to any facility listed on the National
Priorities List (NPL), any Federal facility identified
under section 9620 of this title (relating to Federal
facilities), or any vessel or facility at which a reme-
dial action under this chapter is otherwise sched-
uled, an action for damages under this chapter must
be commenced within 3 years after the completion
of the remedial action (excluding operation and
maintenance activities) in lieu of the dates referred
to in subparagraph (A) or (B). In no event may an
action for damages under this chapter with respect
to such a vessel or facility be commenced (i) prior to
60 days after the Federal or State natural resource
trustee provides to the President and the potentially
responsible party a notice of intent to file suit, or (ii)
before selection of the remedial action if the Presi-
dent is diligently proceeding with a remedial inves-
tigation and feasibility study under s&ion 9604(b)
of this title or section 9620 of this title (relating to

Federal facilities). The limitation in the preceding
sentence on commencing an action before giving
notice or before selection of the remedial action
does not apply to actions filed on or before Qctober
17, 1986.

(2) Actions for recovery of costs
An initial action for recovery of the costs referred

to in section 9607 of this title must be commenced-
(A) for a removal action, within 3 years after

completion of the removal action, except that such
cost recovery action must be brought within 6
years after a determination to grant a waiver
under section 9604(c)(l)(C) of this title for conti-
ued response action; and

(B) for a remedial action, within 6 years after
initiation of physical on-site construction of the
remedial action, except that, if the remedial action
is initiated within 3 years after the completion of
the removal action, costs incurred in the removal
action may be recovered in the cost recovery

In
action brought under this subparagraph.
any such action described in this subsection, the

court shall enter a declaratory judgment on liability
for response costs or damages that will be binding
on any subsequent action or actions to recover
further response costs or damages. A subsequent
action or actions under section 9607 of this title for
further response costs at the vessel or facility may
be maintained at any time during the response
action, but must be commenced no later than 3
years after the date of completion of all response
action. Except as otherwise provided in this para-
graph, an action may be commenced under section
9607 of this title for recovery of costs at any time
after such costs have been incurred.
(3) Contribution

No action for contribution for any response costs
or damages may be commenced more than 3 years
after—

(A) the date of judgment in any action under
this chapter for recovery of such costs or dam-
ages, or

(B) the date of an administrative order under
section 9622(g) of this title (relating to de minimis
settlements) or 9622(h) of this title (relating to
cost recovery settlements) or entry of a judicially
approved settlement with respect to such costs or
damages.

§ 9621. Cleanup standards

[CERCLA §  121 ]
(a) Selection of remedial action

The President shall select appropriate remedial ac-
tions determined to be necessary to be carried out
under section 9604 of this title or secured under
section 9606 of this title which are in accordance with
this section and, to the extent practicable, the national
contingency plan, and which provide for cost-effective
response. In evaluating the cost effectiveness of pro-
posed alternative remedial actions, the President shall
take into account the total short- and long-term costs
of such actions, including the costs of operation and
maintenance for the entire period during which such
activities will be required.
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(b) General rules
(1) Remedial actions in which treatment which per-

manently and significantly reduces the volume, toxici-
ty or mobility of the hazardous substances, pollutants,
and contaminants is a principal element, are to be
preferred over remedial actions not involving such
treatment. The offsite transport and disposal of haz-
ardous substances or contaminated materials without
such treatment should be the least favored alternative
remedial action where praticable treatment technolo-
gies are available.The President shall conduct an
assessment of permanent solutions and alternative
treatment technologies or resource recovery technolo-
gies that, in whole or in part, will result in a perma-
nent and significant decrease in the toxicity, mobility,
or volume of the hazardous substance, pollutant, or
contaminant. In making such assessment, the Presi-
dent shall specifically address the long-term effective-
ness of various alternatives. In assessing alternative
remedial actions, the President shall, at a minimum,
take into account:

(A) the long-term uncertainties associated with
land disposal;

(B) the goals, objectives, and requirements of the
Solid Waste Disposal Act [42 U.S.C.A. § 6901 et
seq.];

(C) the persistence, toxicity, mobility, and pro-
pensity to bioaccumulate of such hazardous sub-
stances and their constituents;

(D) short- and long-term potential for adverse
health effects from human exposure;

(E) long-term maintenance costs;
(F) the potential for future remedial action costs

if the alternative remedial action in question were to
fail; and

(G) the potential threat to human health and the
environment associated with excavation, transporta-
tion, and redisposal, or containment.

The President shall select a remedial action that is
protective of human health and the environment, that
is cost effective, and that utilizes permanent solutions
and alternative treatment technologies or resource
recovery technologies to the maximum extent practi-
cable. If the President selects a remedial action not
appropriate for a preference under this subsection,
the President shall publish an explanation as to why a
remedial action involving such reductions was not
selected.

(2) The President may select an alternative remedi-
al action meeting the objectives of this subsection
whether or not such action has been achieved in
practice at any other facility or site that has similar
characteristics. In making such a selection, the Presi-
dent may take into account the degree of support for
such remedial action by parties interested in such site.

(c) Review
If the President selects a remedial action that re-

sults in any hazardous substances, pollutants, or con-
taminants remaining at the site, tire President shall
review such remedial action no less often than each 5
years after the initiation of such remedial action to
assure that human health and the environment are
being protected by the remedial action being imple-
mented. In addition, if upon such review it is the
judgment of the President that action is appropriate
at such site in accordance with section 9604 or 9606 of
this title, the President shall take or require such
action. The President shall report to the Congress a
list of facilities for which such review is required, the
results of all such reviews, and any actions taken as a
result of such reviews.

(d) Degree of cleanup
(1) Remedial actions selected under this section or

otherwise required or agreed to by the President
under this chapter shall attain a degree of cleanup of
hazardous substances, pollutants, and contaminants
released into the environment and of control of fur-
ther release at a minimum which assures protection of
human health and the environment. Such remedial
actions shall be relevant and appropriate under the
circumstances presented by the release or threatened
release of such substance, pollutant, or contaminant.

(2)(A) With respect to
pollutant or contaminan

any hazardous substance,
t that will remain onsite, if-

(i) any standard, requirement, criteria, or limita-
tion under any Federal environmental law, includ-
ing, but not limited to, the Toxic Substances Control
Act [15 U.S.C.A. § 2601 et seq.], the Safe Drinking
Water Act [42 U.S.C.A. § 300f et seq.], the Clean
Air Act [42 U.S.C.A. § 7401 et seq.], the Clean
Water Act [33 U.S.C.A. § 1251 et seq.], the Marine
Protection, Research and Sanctuaries Act [33
U.S.C.A. § 1401 et seq.], or the Solid Waste Dispos-
al Act [42 U.S.C.A. § 6901 et seq.]; or

(ii) any promulgated standard, requirement, cri-
teria, or limitation under a State environmental or
facility siting law that is more stringent than any
Federal standard,requirement, criteria, or limita-
tion, including each such State standard, require-
ment, criteria, or limitation contained in a program
approved, authorized or delegated by the Adminis-
trator under a statute cited in subparagraph (A),
and that has been identified to the President by the
State in a timely manner,

is legally applicable to the hazardous substance or
pollutant or contaminant concerned or is relevant and
appropriate under the circumstances of the release or
threatened release of such hazardous substance or
pollutant or contaminant, the remedial action selected
under section 9604 of this title or secured under
section 9606 of this title shall require, at the comple-
tion of the remedial action, a level or standard of
control for such hazardous substance or pollutant or
contaminant which at least attains such legally appli-
cable or relevant and appropriate standard, require-
ment, criteria, or limitation. Such remedial action
shall require a level or standard of control which at
least attains Maximum Contaminant Level Goals es-
tablished under the Safe Drinking Water Act [42
U.S.C.A. § 300f et seq.] and water quality criteria
established under section 304 or 303 of the Clean
Water Act [33 U.S.C.A. § 1314 or 1313], where such
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goals or criteria arerelevant andappropriate under
the circumstances ofthe release orthreatened release.

(BXi) In determining whether or not any water
quality criteria under the Clean Water Act [33
U.S.C.A. § 1251 et seq.] is relevant and appropriate
under the circumstances of the release or threatened
release, the President shall consider the designated or
potential use of the surface or groundwater, the envi-
ronmental media affected, the purposes for which such
criteria were developed, and the latest information
available.

(ii) For the purposes of this section, a process for
establishing alternate concentration limits to those
otherwise applicable for hazardous constituents in
groundwater under subparagraph (A) may not be used
to establish applicable standards under this paragraph
if the process assumes a point of human exposure
beyond the boundary of the facility, as defined at the
conclusion of the remedial investigation and feasibility
study, except where-

of
(I) there are known and projected points of
such groundwater into surface water; and

entry

(II) on the basis of measurements or projections,
there is or will be no statistically significant in-
crease of such constituents from such groundwater
in such surface water at the point of entry or at any
point where there is reason to believe accumulation
of constituents may occur downstream; and

(III) the remedial action includes enforceable
measures that will preclude human exposure to the
contaminated groundwater at any point between the
facility boundary and all known and projected
points of entry of such groundwater into surface
water

then the-assumed point of human exposure may be at
suchknown and projected points of entry.

(C)(i) Clause (ii) of this subparagraph shall be ap-
plicable only in cases where, due to the President’s
selection, in compliance with subsection (b)(l) of this
section, of a proposed remedial action which does not
permanently and significantly reduce the volume, tox-
icity, or mobility of hazardous substances, pollutants,
or contaminants, the proposed disposition of waste
generated by or associated with the remedial action
selected by the President is land disposal in a State
referred to in clause (ii).

(ii) Except as provided in clauses (iii) and (iv), a
State standard, requirement, criteria, or limitation
(including any State siting standard or requirement)
which could effectively result in the statewide prohibi-
tion of land disposal of hazardous substances, pollu-
tants, or contaminants shall not apply.

(iii) Any State standard, requirement, criteria, or
limitation referred to in clause (ii) shall apply where
each of the following conditions is met:

(I) The State standard, requirement, criteria, or
limitation is of general applicability and was
adopted by formal means.

(II) The State standard, requirement, criteria, or
limitation was adopted on the basis of hydrologic,
geologic, or other relevant considerations and was
not adopted for the purpose of precluding onsite
remedial actions or other land disposal for reasons
unrelated to protection of human health and the
environment.

(III) The State arranges for, and assures “pay-
ment of the incremental costs of utilizing, a facility
for disposition of the hazardous substances, pollu-
tants, or contaminants concerned.

(iv) Where the remedial action selected by the
President does not conform to a State standard and
the State has initiated a law suit against the Environ-
mental Protection Agency prior to May 1, 1986, to
seek to have the remedial action conform to such
standard, the President shall conform the remedial
action to the State standard. The State shall assure
the availability of an offsite facility for such remedial
action.

(3) In the case of any removal or remedial action
involving the transfer of any hazardous substance or
pollutant or contaminant offsite, such hazardous sub-
stance or pollutant or contaminant shall only be trans-
ferred to a facility which is operating in compliance
with section 3004 and 3005 of the Solid Waste Disposal
Act [42 U.S.C.A. §§ 6924 and 6925] (or, where applica-
ble, in compliance with the Toxic Substances. Control
Act [15 U.S.CA § 2601 et seq.] or other applicable
Federal law) and all applicable State requirements.
Such substance or pollutant or contaminant may be
transferred to a land disposal facility only if the
President determines that both of the following re-
quirements are met:

(A) The unit to which the hazardous substance or
pollutant or contaminant is transferred is not re-
leasing any hazardous waste, or constituent thereof,
into the groundwater or surface water or soil.

(B) All such releases from other units at the
facility are being controlled by a corrective action
program approved by the Administrator under sub-
title C of the Solid Waste Disposal Act [42 U.S.C.A.
§ 6921 et seq.].

The President shall notify the owner or operator of
such facility of determinations under this paragraph.

(4) The President may select a remedial action
meeting the requirements of paragraph (1) that does
not attain a level or standard of control at least
equivalent to a legally applicable or relevant and
appropriate standard,requirement, criteria, or limita-
tion as required by paragraph (2) (including subpara-
graph (B) thereof), if the President finds that—
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(A) the remedial action selected is only part of a
total remedial action that will attain such level or
standard of control when completed;

(B) compliance with such requirement at that
facility will result in greater risk to human health
and the environment than alternative options;

(C) compliance with such requirements is techni-
cally impracticable from an engineering perspective;

(D) the remedial action selected will attain a
standard of performance that is equivalent to that
required under the otherwiseapplicable standard,
requirement, criteria, or limitation, through use of
another method or approach;

(E) with respect to a State standard, require-
ment, criteria or limitation, the State has not con-
sistently applied (or demo&rated the intention to
consistently apply) the standard, requirement, crite-
ria, or limitation in similar circumstances at other
remedial actions within the State or

(F) in the case of a remedial action to be under-
taken solely under section 9604 of this title using
the Fund, selection of a remedial action that attains
such level or standard of control will not provide a
balance between the need for protection of public
health and welfare and the environment at the
facility under consideration, and the availability of
amounts from the Fund to respond to other sites
which present or may present a threat to public
health or welfare or the environment, taking into
consideration the relative immediacy of such
threats.

The President shall publish publishing findings, together
with an explanation and appropriate documentation.

§ 9622. Settlements
[CERCLA § 122]

(e) Special notice procedures
(1) Notice

Whenever the President determines that a period
of negotiation under this subsection would facilitate
an agreement with potentially responsible parties
for taking response action (including any action
described in section 9604(b) of this title) and would
expedite remedial action, the President shall so
notify all such parties and shall provide them with
information concerning each of the following:

(A) The names and addresses of potentially
responsible parties (including owners and opera-
tors and other persons referred to in section
9607(a) of this title), to the extent such informa-
tion is available.

(B) To the extent such information is available,
the volume and nature of substances contributed
by each potentially responsible party identified at
the facility.

(C) A ranking by volume of the substances at
the facility, to the extent such information is
available.

The President shall make the information referred
to in this paragraph available in advance of notice
under this paragraph upon the request of a poten-
tially responsible party in accordance with proce-
dures provided by the President.The provisions of
subsection (e) of section 9604 of this title regarding
protection of confidential information apply to infor-
mation provided under this paragraph. Disclosure
of information generated by the President under
this section to persons other than the Congress, or
any duly authorized Committee thereof, is subject
to other privileges or protections provided by law,
including (but not limited to) those applicable to
attorney work product. Nothing contained in this
paragraph or in other provisions of this chapter
shall be construed, interpreted, or applied to dimin-
ish the required disclosure of information under
other provisions of this or other Federal or State
laws.
(2) Negotiation

(A) Moratorium
Except as provided in this subsection, the Pres-

ident may not commence action under section
9604(a) of this title or take any action under
section 9606 of this title for 120 days after provid-
ing notice and information under this subsection
with respect to such action. Except as provided
in this subsection, the President may not com-
mence a remedial investigation and feasibility
study under section 9604(b) of this title for 90
days after providing notice and information under
this subsection with respect to such action. The
President may commence any additional studies
or investigations authorized under section 9604(b)
of this title, including remedial design, during the
negotiation period.

(B) Proposals
Persons receiving notice and information under

paragraph (1) of this subsection with respect to
action under section 9606 of this title shall have
60 days from the date of receipt of such notice to
make a proposal to the President for undertaking
or financing the action under section 9606 of this
title. Persons receiving notice and information
under paragraph (1) of this subsection with re-
spect to action under section 9604(b) of this title
shall have 60 days from the date of receipt of
such notice to make a proposal to the President
for undertaking or financing the action under
section 9604(b) of this title.
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(C) Additional parties (D) Costs

If an additional potentially responsible party is
identified during the negotiation period or after
an agreement has been entered into under this
subsection concerning a release or threatened
release, the Resident may bring the additional
party into the negotiation or enter into a separate
agreement with such party.

(3) Preliminary allocation of responsibility

(A) In general

The President shall develop guidelines for pre-
paring nonbinding preliminary allocations of re-
sponsibility. In developing these guidelines the
President may include such factors as the Resi-
dent considers relevant, such as: volume, toxicity,
mobility, strength of evidence, ability to pay, liti-
gative risks, public interest considerations, prece-
dential value, and inequities and aggravating fac-
tors. When it would expedite settlements under
this section and remedial action, the Resident
may, after completion of the remedial investiga-
tion and feasibility study, provide a nonbinding
preliminary allocation of responsibility which allo-
cates percentages of the total cost of response
among potentially responsible parties at the facili-
ty.

(B) Collection of information

To collect information necessary or appropriate
for performing the allocation under subparagraph
(A) or for otherwise implementing this section,
the President may by subpoena require the at-
tendance and testimony of witnesses and the pro-
duction of reports, papers, documents, answers to
questions, and other information that the Resi-
dent deems necessary. Witnesses shall be paid
the same fees and mileage that are paid witnesses
in the courts of the United States. In the event
of contumacy or failure or refusal of any person
to obey any such subpoena, any district court of
the United States in which venue is proper shall
have jurisdiction to order any such person to
comply with such subpoena Any failure to obey
such an order of the court is punishable by the
court as a contempt thereof.

(C) Effect

The nonbinding preliminary allocation of re-
sponsibility shall not be admissible as evidence
in any proceeding, and no court shall have juris-
diction to review the nonbinding preliminary al-
location of responsibility. The nonbinding pre-
liminary allcation of responsibility shall not
constitute an apportionment or other statement
on the divisibility of harm or causation.

The costs incurred by the President in produc-
ing the nonbinding preliminary allocation of re-
sponsibility shall be reimbursed by the potentially
responsible parties whose offer is accepted by the
Resident. Where an offer under this section is
not accepted, such costs shall be considered costs
of response.

(E) Decision to reject offer
Where the Resident, in his discretion, has

provided a nonbinding preliminary allocation of
responsibility and the potentially responsible par-
ties have made a substantial offer providing for
response to the Resident which he rejects, the
reasons for the rejection shall be provided in a
written explanation. The Resident’s de&ion to
reject such an offer shall not be subject to judicial
review.

(4) Failure to propose
If the Resident determines that a good faith

proposal for undertaking or financing action under
section 9606 of this title has not been submitted
within 60 days of the provision of notice pursuant to
this subsection, the Resident may thereafter com-
mence action under section 9604(a) of this title or
take an action against any person under section
9606 of this title. If the Resident determines that
a good faith proposal for undertaking or financing
action under section 9604(b) of this title has not
been submitted within 60 days after the provision of
notice pursuant to this subsection, the President
may thereafter commence action under section
9604(b) of this title.
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§ 11.32 How does the authorized offi-
cial develop theAssessment Plan?

(a) Redevelopment requirements. The
authorized official shall fulfill the fol-
lowing requirements before developing
an Assessment Plan.

(1) Coordination. (i) If the authorized
official’s responsibility is shared with
other natural resource trustees as a re-
sult of coexisting or contiguous natu-
ral resources or concurrent jurisdic-
tion, the authorized official shall en-
sure that all other known affected nat-
ural resource trustees are notified that
an Assessment Plan is being developed.
This notification shall include the re-
sults of the Preasessment Screen De-
termination.

(ii) Authorized officials from dif-
ferent agencies or Indian tribes are en-
couraged to cooperate and coordinate
any assessments that involve coexist-
ing or contiguous natural resources or
concurrent jurisdiction. They may ar-
range to divide responsibility for im-
plementing theassessment in any man-

ner that is agreed to by all of the af-
fected natural resource trustees with
the following conditions:

(A) A lead authorized official shall be
designated to administer the assess
ment. The lead authorized official shall
act as coordinator and contact regard-
ing all aspects of the assessment and
shall act as final arbitrator of disputes
if consensus among the authorized offi-
cials cannot be reached regarding the
development, implementation, or any
other aspect of the Assessment Plan.
The lead authorized official shall be
designated by mutual agreement of all
the natural resource trustees. If con-
sensus cannot be reached as to the des-
ignation of the lead authorized official,
the lead authorized official shall be
designated in accordance with para-
graphs (a)(l)(ii) (B), (C), or (D) of this
section:

(B) When the natural resources being
assessed are located on lands or waters
subject to the administrative jurisdic-
tion of a Federal agency, a designated
official of the Federal agency shall act
as the lead authorized official.

(C) When the natural resources being
assessed, pursuant to section 126(d) of
CERCLA, are located on lands or wa-
ters of an Indian tribe, an official des-
ignated by the Indian tribe shall act as
the lead authorized official.

(D) For all other natural resources
for which the State may assert trustee-
ship, a designated official of the State
agency shall act as the lead authorized
official.

(iii) If there is a reasonable basis for
dividing the assessment, the natural
resource trustee may act independ-
ently and pursue separate assessments,
actions, or claims so long as the claims
do not overlap. In these instances, the
natural resource trustees shall coordi-
nate their efforts, particularly those
concerning the sharing of data and the
development of the Assessment Plans.

(2) Identification and involvement of
the potentially responsible party. (i) If
the lead agency under the NCP for re-
sponse actions at the site has not iden-
tified potentially responsible parties,
the authorized official shall make rea-
sonable efforts to identify any paten-
tially responsible parties.

(ii) In the event the number of poten-
tially responsible parties is large or if
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enter or inspect any vessel, facility, es-
tablishment, place, property, or loca-
tion described in paragraph (d)(2) of
this section.

(iv) Each order shall contain:
(A) A determination by EPA, or the

appropriate federal agency, that it is
reasonable to believe that there may be
or has been a release or threat of a re-
lease of a hazardous substance or pol-
lutant or contaminant and a statement
of the facts upon which the determina-
tion is based;

(B) A description. in light of CERCLA
response authorities, of the purpose
and estimated scope and duration of
the entry, including a description of
the specific anticipated activities to be
conducted pursuant to the order:

(C) A provision advising the person
who failed to consent that an officer or
employee of the agency that issued the
order will be available to confer with
respondent prior to effective date of
the order; and

(D) A provision advising the person
who failed to consent that a court may
impose a penalty of up to $25,000 per
day for unreasonable failure to comply
with the order.

(v) Orders shall be served upon the
person or responsible party who failed
to consent prior to their effective date.
Force shall not be used to compel com-
pliance with an order.

(vi) Orders may not be issued for any
criminal investigations.

(e) Permit requirements. (1) No federal.
state, or local permits are required for
on-site response actions conducted pur-
suant to CERCLA sections 104, 106, 120,
121, or 122. The term on-site means the
area1 extent of contamination and all
suitable areas in very close proximity
to the contamination necessary for im-
plementation of the response action.

(2) Permits, if required. shall be ob-
tained for all response activities con-
ducted off-site.

(f) Health assessments. Health assess-
ments shall be performed by ATSDR at
facilities on or proposed to be listed on
the NPL and may be performed at
other releases or facilities in response
to petitions made to ATSDR. Where
available, these health assessments
may be used by the lead agency to as-
sist in determining whether response
actions should be taken and/or to iden-

tify the need for additional studies to
assist in the assessment of potential
human health effects associated with
releases or potential releases of hazard-
ous substances.

(g) Identification of applicable or rel-
evant and appropriate requirements. (1)
The lead and support agencies shall
identify requirements applicable to the
release or remedial action con-
templated based upon an objective de-
termination of whether the require-
ment specifically addresses a hazard-
ous substance, pollutant, contaminant,
remedial action, location, or other cir-
cumstance found at a CERCLA site.

(2) If, based upon paragraph (g)(l) of
this section, it is determined that a re-
quirement is not applicable to a spe-
cific release, the requirement may still
be relevant and appropriate to the cir-
cumstances of the release. In evaluat-
ing relevance and appropriateness, the
factors in paragraphs (g)(2)(i) through
(viii) of this section shall be examined.
where pertinent, to determine whether
a requirement addresses problems or
situations sufficiently similar to the
circumstances of the release or reme-
dial action contemplated. and whether
the requirement is well-suited to the
site, and therefore is both relevant and
appropriate. The pertinence of each of
the following factors will depend, in
part, on whether a requirement ad-
dresses a chemical, location, or action.
The following comparisons shall be
made, where pertinent, to determine
relevance and appropriateness:

(i) The purpose of the requirement
and the purpose of the CERCLA action;

(ii) The medium regulated or affected
by the requirement and the medium
contaminated or affected at the
CERCLA site;

(iii) The substances regulated by the
requirement and the substances found
at the CERCLA site;

(iv) The actions or activities regu-
lated by the requirement and the reme-
dial action con temp la ted  a t  t he
CERCLA site;

(v) Any variances, waivers, or exemp
tions of the requirement and their
availability for the circumstances at
the CERCLA site:

(vi) The type of place regulated and
the type of place affected by the re-
lease or CERCLA action;
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(vii) The type and size of structure or
facility regulated and the type and size
of structure or facility affected by the
re lease or contemplated by the
CERCLA action;

(viii) Any consideration of use or po-
tential use of affected resources in the
requirement and the use or potential
use of the affected resource at the
CERCLA site.

(3) In addition to applicable or rel-
evant and appropriate requirements,
the lead and support agencies may, as
appropriate, identify other advisories,
criteria, or guidance to be considered
for a particular release. The “to be
considered” (TBC) category consists of
advisories, criteria, or guidance that
were developed by EPA, other federal
agencies, or states that may be useful
in developing CERCLA remedies.

(4) Only those state standards that
are promulgated, are identified by the
state in a timely manner, and are more
stringent than federal requirements
may be applicable or relevant and ap-
propriate. For purposes of identifica-
tion and notification of promulgated
state standards, the term promulgated
means that the standards are of gen-
eral applicability and are legally en-
forceable.

(5) The lead agency and support agen-
cy shall identify their specific require-
ments that are applicable or relevant
and appropriate for a particular site.
These agencies shall notify each other,
in a timely manner as described in
§ 300.515(d), of the requirements they
have determined to be applicable or
relevant and appropriate. When identi-
fying a requirement as an ARAR, the
lead agency and support agency shall
include a citation to the statute or reg-
ulation from which the requirement is
derived.

(6) Notification of ARARs shall be ac-
cording to procedures and timeframes
specified in § 300.515 (d)(2) and (h)(2).

(h) Oversight. The lead agency may
provide oversight for actions taken by
potentially responsible parties to en-
sure that a response is conducted con-
sistent with this part. The lead agency
may also monitor the actions of third
parties preauthorized under subpart H
of this part. EPA will provide oversight
when the response is pursuant to an
EPA order or federal consent decree.

(i) Other. (1) This subpart does not es-
tablish any preconditions to enforce-
ment action by either the federal or
state governments to compel response
actions by potentially responsible par-
ties.

(2) While much of this subpart is ori-
ented toward federally funded response
actions, this subpart may be used as
guidance concerning methods and cri-
teria for response actions by other par-
ties under other funding mechanisms.
Except as provided in subpart H of this
part, nothing in this part is intended to
limit the rights of any person to seek
recovery of response costs from respon-
sible parties pursuant to CERCLA sec-
tion 107.

(3) Activities by the federal and state
governments in implementing this sub-
part are discretionary governmental
functions. This subpart does not create
in any private party a right to federal
response or enforcement action. This
subpart does not create any duty of the
federal government to take any re-
sponse action at any particular time.
[55 FR 8839, Mar. 8, 1990, as mended at 59 FR
47447, Sept. 15.1994)
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(d) Rendering care or advice
(1) In general

Except as provided in paragraph (2), no person
shall be liable under this subchapter for costs or
damages as a result of actions taken or omitted in
the course of rendering care, assistance, or advice in
accordance with the National Contingency Plan
(“NCP”) or at the direction of an onscene coordina-
tor appointed under such plan, with respect to an
incident creating a danger to public health or wel-
fare or the environment as a result of any releases
of a hazardous substance or the threat thereof.
This paragraph shall not preclude liability for costs
or damages as the result of negligence on the part
of such person,

(2) State and local governments
No State or local government shall ‘be liable

under this subchapter for costs or damages as a
result of actions taken in response to an emergency
created by the release or threatened release of a
hazardous substance generated by or from a facility
owned by another person.This paragraph shall not
preclude liability for costs or damages as a result of
gross negligence or intentional misconduct by the
State or local government.Far the purpose of the
preceding sentence, reckless, willful, or wanton mis-
conduct shall constitute gross negligence.

(3) Savings provision
This subsection shall not alter the liability of any

person covered by the provisions of paragraph (l),
(2), (3), or (4) of subsection (a) of this section with
respect to the release or threatened release con-
cerned.
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(f) Covenant not to sue
(1) Discretionary covenants

The President may, in his discretion, provide any
person with a covenant not to sue concerning any
liability to the United States under this chapter,
including future liability, resulting from a release or
threatened release of a hazardous substance ad-
dressed by a remedial action, whether that action is
onsite or offsite, if each of the following conditions is
met:

(A) The covenant not to sue is in the public
interest.

(B) The covenant not to sue would expedite
response action consistent with the National Con-
tingency Plan under section 9605 of this title.

(C) The person is in full compliance with a
consent decree under ‘section 9606 of this title
(including a consent decree entered into in accor-
dance with this section) for response to the re-
lease or threatened release concerned.

(D) The response action has been approved by
the President.

(2) Special covenants not to sue
In the case of any person to whom the President

is authorized under paragraph (1) of this subsection
to provide a covenant not to sue. for the portion of
remedial action—

(A) which involves the transport and secure
disposition offsite of hazardous substances in a
facility meeting the requirements of sections
6924 (c), (d), (e), (f), (g), (m), (o), (p), (u), and (v)
and 6925 (c) of this title, where the President has
rejected a proposed remedial action that is consis-
tent with the National Contingency Plan that
does not include such offsite disposition and has
thereafter required offsite disposition; or

(B) which invokes the treatment of hazardous
substances so as to destroy, eliminate, or perma-
nently immobilize the hazardous constituents of
such substances, such that. in the judgment of the
President, the substances no longer present any
current or currently foreseeable future significant
risk to public health, welfare or the environment,
no byproduct of the treatment or destruction
process presents any significant hazard to public
health, welfare or the environment, and all by-
products are themselves treated, destroyed, or
contained in a manner which assures that such
byproducts do not present any current or cur-
rently foreseeable future significant risk to public
health, welfare or the environment,

the President shall provide such person with a
convenant not to sue with respect to future liability
to the United States under this chapter for a future
release or threatened release of hazardous sub-
stances from such facility, and a person provided
such covenant not to sue shall not be liable to the
United States under section 9606 or 9607 of this
title with respect to such release or threatened
release at a future time.
(3) Requirement that remedial action be com-

A covenant not to sue concerning future liability
to the United States shall not take effect until the
President certifies that remedial action has been
completed in accordance with the requirements of
this chapter at the facility that is the subject of such
covenant.

(4) Factors
In assessing the appropriateness of a covenant

not to sue under paragraph (l) and any condition to
be included in a covenant not to sue under para-
graph (1) or (2), the President shall consider wheth-
er the covenant or condition is in the public interest
on the basis of such factors as the following:

(A) The effectiveness and reliability of the
remedy, in light of the other alternative remedies
considered for the facility concerned.

(B) The nature of the risks remaining at the
facility.

(C) The extent to which performance stan-
dards are included in the order or decree.

(D) The extent to which the response action
provides a complete remedy for the facility, in-
cluding a reduction in the hazardous nature of the
substances at the facility.

(E) The extent to which the technology used in
the response action is demonstrated to be effec-
t ive .

(F) Whether the Fund or other sources of
funding would be available for any additional
remedial actions that might eventually be neces-
sary at the facility.

(G) Whether the remedial action will be car-
ried out. in whole or in significant part, by the
responsible parties themselves.

(5) Satisfactory performance
Any covenant not to sue under this subsection

shall be subject to the satisfactory performance by
such party of its obligations under the agreement
concerned.

(6) Additional condition for future liability
(A) Except for the portion of the remedial action

which is subject to a covenant not to sue under
paragraph (2) or under subsection (g) of this section
relating to de minimis settlements), a covenant not
to sue a person concerning future liability to the
United States shall include an exception to the
covenant that allows the President to sue such
person concerning future liability resulting from the
release or threatened release that is the subject of
the covenant where such liability arises out of condi-
tions which are unknown at the time the President
certifies under paragraph (3) that remedial action
has been completed at the facility concerned.

(B) In extraordinary circumstances, the Presi-
dent may determine, after assessment of relevant
factors such as those referred to in paragraph (4)
and volume, toxicity, mobility, strength of evidence,
ability to pay, litigative risks, public interest con-
siderations, precedential value, and inequities and
aggravating factors, not to include the exception
referred to in subparagraph (A) if other terms
conditions, or requirements of the agreement con-
taining the covenant not to sue are sufficient to
provide all reasonable assurances that public health
and the environment will be protected from any
future releases at or from the facility.

(C) The President is authorized to include any
provisions allowing future enforcement action under
section 9606 or 9607 of this title that in the discre-
tion of the President are necessary and appropriate
to assure protection of public health, welfare, and
the environment. 4 4


