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EXHIBIT A

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF HOME BUILDERS
OF THE UNITED STATES

1201 Fifteenth Street, N.W.
Washington, D.C. 20005

and

BUILDING INDUSTRY LEGAL DEFENSE
FOUNDATICN

1330 Valley Vista Drive
Diamond Bar; California 91765

and

CITY OF COLTON, CALIFORNIA
Civic Center

650 N. La Cadena Drive
Colton, California 92324

and

COUNTY OF SAN BERNARDINO,

CALIFORNIA

385 North Arrowhead Avenue

San Bernardino, California 92415-0140

and

CITY OF FONTANA, CALIFQORNIA
P.O. Box 518 "~

8352 Sierra Avenue

Fontana, California 92334-0528

and

CALIFORNIA BUILDING INDUSTRY

ASSOCIATION

1107 Ninth Street, Suite 1060
Sacramento, California 95814
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Plaintiffs,
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V. C.A. No. 1:95CV01973 RMU
BRUCE BABBITT, Secretary,

UNITED . STATES DEPARTMENT OF INTERIOR
1849 C Street, N.W,

Washington, D.C. 20240

and

MOLLIE BEATTIE, Director,

UNITED STATES FISH AND WILDLIFE SERVICE
1849 C 8Btreet, N.W.

Washington, D.C. 20240

Defendants.
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FIRST AMENDED COMPLAINT FOR DECLARATORY ORDER
g S O AND INJUNCTIVE RELIEF

-

I. NATURE QF ACTION

1, This action seeks declaratory and injunctive relief
pursuant to 28 U.S.C. 8§ 1331, 2201 and 2202, Federal Rules of
Civil Procedure 57 and 65, and the United States Constitution,
Article I, Section 8, and Amendment Ten.

2, Thie action challenges the constitutional validity of a
certain provision of the Endangered Species Act of 1973, 16 U.S.C.
§§ 1531, ef. meq., ("ESA"), namely the so-called "take" provisions

contained -in-16 U.S.C. § 1538 (a)(l) (B), and the regulations
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promulgated by the Uﬁited States Fish & Wildlife Service pursuant
to, and interpretative of, that statutory provision, as applied
with respect to the Delhi Sands Flower-loving Fly ("Fly"). The
United States Fish & Wildlife Service listed the Fly as endangered
in its September 23, 1993 Final Rule, publighed in the Federal
Regisker, Vol. 58, No. 183 at 49881.

o P o
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3. This is the Fly.

The Fly (Rhaphiomidas terminatus abdominalis) is a large fly
(Diptera) in the family Apioceridae. It has an elongate body and
a long tubular proboscis which is thought to be used for extracting
nectar from flowers. The Fly is approximately 2.5 centimeters long
-- making it aiightly larger than a horse fly -- orange-brown in
color with dark brown oval spots on the upper surface of the

4
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abdomen. The Fly is currently known from and believed to be
restricted to seeven sites in southwestern San Bernardino and
northwestern Riverside Counties.  All known Fly colonies exist on
private land within an 8--10 mile radius.

4, The Fly is not, and never has been, an object of
commerce. Furthermore, the Fly is not tied to any interstate or
foreign activities. Rather, it is merely an insect which is
indigenous to a small area of Southern California.

5. Despite the purely local nature of this insect, the
federal defendants have agserted control over the Fly and its
habitat, and any activities that might affect the Fly. Plaintiffs
state that it. is bey@nd the power of Congress to legislate, or the
federal defendants to regulate, with raespect to activities relating
to the Fly which do not involve interstate or foreign commerce. As
applied to the Fly, the provieions of 16 U.S.C. § 1538 (a) (1) (B) do
not address matters involv:.ng interstate or foreign commerce, but
rather prohibit and regulate activities which are purely intrastate
and local in nsature. Thege prohibitions and regulations interfere
with and diminish the authority of state and local governmente, as
well as the rights of citizens to control the use of private
property. The federal defendants' assertion of authority over
.these activities is repugnant to our hitprical notion of

5
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federalism.
ITI. JURISDICTION AND VENUF

6. This Court maintains subject matter jurisdiction over
this action pursuant to the provisione of 28 U.8.C. §§ 1331, 2201
and 2202. Notice of this action was hand delivered to Secretary
Babbitt and Director Beattie on June 15, 1995, and was provided as
a matter of courtesy.

7. Venue is appropriate in this district pursuant to the

provisions of 28 U.S.QC. § 1391(e).

III. PRARTIES

8. Plaintiff National Association of Home Builders of the
United States ("NAHB") is a not-for-profit corporation organized
under the laws of the State of Illinois. NAHB's corporate
headquarters are 1located at 1201 Fifteenth Street, N.W.,
Washington, D.C, 20005. NAHB functions as a trade association,
repreéenting o;er 180,000 memberas organized in approximately B850
affiliated state and local associations located in all fifty

states, the District of Columbia, and Puerto Rico. NAHB's members

6
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are involved in all aspects of the building and construction
indusgtry.

9. NAHB's express functions and objectives include, inter
alia, the representation of its members!' integests by engaging in
dialogue with, and appearing before, courts, legislative bodies,
government authorities and officials who are concerned with or who
render decisions that affect either the provieion of adequate
housing for Americans of all income levels, or the construction
industry.

10. Plaintiff Bullding Industry Legal Defenge Foundation
(YBILD") is a not-for-profit corporation organized under the laws
of the State of California. BILD'® corporate headquarters are
located at 1330 Valley Vista Drive, Diamond Bar, California 91765,
BILD ig a who;ly owned subsidiary of the ‘Building Industry
Associaﬁion of Southern california ("BIA-Southern California").

11. BIA - Southern California is an affiliate of NAHB with
over 1400 members involved in all aspects of the building and
construction industry. BIA-Southern California members are
iﬁvolved in the conastruction of 70% of 511 new homes anhually in
the Southern California region which includes‘Riverside and San
Bernardino Counties.

12. Each BIA - Southern California member ie also a member of

7
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NAHE .

13. BILD's misaion 1s to "[d]lefend the legal rights of home
and property owners." BILD promotes and supperts legal cases to
secure a body of favorable court decisions for its members
specifically, and property owners and developers generally. BILD's
efforts are cOOrdinatgd.'with the California Building Industry
Aessoclation (also an NAHB affiliate) and NAHB_so'as to allow the

housing industry to speak with one voice.

14, Piaintiff California Building Industry Association
(“CBIA"”) ias a not-for-porift corporation under the laws of the
State of California. CBIA’s corporate headquarters are located at
1107 Ninth Street, Sulte 1060, Sacramento, California 95814. CBIA
functions as a trade association, representing over 5,000 members
who employ over 100,000 people. CBIA’A members are involved in all
aspects of the building and construction industry.

15. CBIA is an affiliate of both NAHR and BIA-Southern
California., CBIA’'s members are all members of NAHB, and all BIA-
Southern California membere are also members of CBIA.

16. CBIA’s express functions and objectives include, inter
alia, the representation of its members’ interests by engaging in

dialogue with, and appearing before, courts, legislative bodies,
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government authoritiles, and officials who are concernred with or
who render decisions that affect either the provision of adequate
housing for Americans of all income levels, or the construction

industr?.w‘

2. The Building Industry Plaintiffa' Economic And
Legal Interesto

17. The Building Industry Plaintiffs' members are directly
impacted by the United States Fish and Wildlife Service's listing
of species as endangered, and the regulations and prohibitions
which accompany said 1listings. The 1listing of the Fly as
endangered has halted, delayed, or otherwise affected projects
undertaken by NhHB/CBIA/BIA-Scuthern California.members conducting
business in Riverside and San Bernardino Counties.

18: MéreLGer, the mere listing of the Fly as an endangered
species has injured the Building Industyy Plaintiffa' members due
to the ESA's statutory and regulatory prohibition:. The ESA
regulations and restrictions governing the development of land that
is or may be occupied by the Fly affect specific projects and
directly impose costs upon the Building Industry Plaintiffs'
members. These same restrictions algo interfere with the value of
real property generally, raising prices and discouraging needed

development and progress throughout the area.
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19. Furthermore, the Building Industry Plaintiffs' members
who may violate the provisions of 16 U.S.C. § 1538 (a) (1) (B) are
subject to severe civil and criminal penalties. The provieions of
l6 U.8.C. § 1540 (a) allow Secretary Babbitt to assess a civil
penalty of up to twenty-five thousand dollars ($25,000.00) for each
violation. Additionally, the provisions of 16 U.8.C. § 1540 (b) (1)
allow the imposition of criminal penalties which include a fine of
up to fiftyithousand dollars ($50,000,00) and/or imprisonment for
up to one (1) year.

20. The Building Industry Plajintiffs' members also face
actions by citizens and groups challenging their business
activities as a direc; result of incentives provide by 16 U.8.C. §
1540 (d). That provision encourages citizens to seek out and
accuse the Building Industry Plaintiffs' members of violations of
the ESA through the payment of rewards. These citizens and groups
who oppose the Building Industry Plaintiffa'~membera' business
activitiés are a;so enccﬁraged and empowered to‘initiate litigation
against ﬁhe Building Industry Plaintiffs' members by virtue of the

provisions of 16 U.S5.C. § 1540 (g) (1) (A).

3 . ! i ! i
21. 1In light of the close, inseverable relationship between

10
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land-use regulations and home building and construction, the
Building Industry Plaintiffs neceasarily mﬁintain an intense
interest lﬁ the administration of iaws and regulationg at all
levels of government involving land-use matters, such as the ESA,

22, Moreover, the Building Industry Plaintiffs and their
members do not oppose the goals and ideals of environmental
legislation such as the ESA eimply because of its effect on land-
use. Rather, the Building Industry Plaintiffs and their members
support the goals of species premervation as envisioned by the ESA,
NAHEB's official policy suppérts suffic;ent Congressional
appropriatione in order to achieve the ESA's objectives, including,
inter a;ia, the purchage of land for habitat conservation.

23. Plaintiff NAHB, supported by its affiliates such as BIA-
Southern California and the California Building Industry
Association, has been active in the study of endangered species
pregervation, spongoring and promoting programa designed to educate
builders on their responsibilities in this area.

24, The Building Industry Plaintiffe' wmembers have been
active in local and state wildlife protection and control. These
members have long opposed the intervention of the federal
government in these activities, which are historically--and
prOperly-;hithAn the province of state and 1oca1 authority.

11
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25. One example of the Building Industry Plaintiffs' members
activism involves the reauthorization of the ESA which is currently
before the Congress. Ms. Amy Glad, current Eﬁecutive Officer of
BIA-Southern California, is a member of the NAHR Endangered Species
Working Group ("Group"), whose mission is to propose legislative
solutions in order to improve the current statutory scheme.
Furthermoée, the Group's ¢hairman, Mr. Bruce Smith, recently
testified before the United States House of Repregentatives Task
Force on the Endangered Species Act of the Resources Committee.
Four of the main points presented by Mr. Smith are as follows:

a. "Reform legislation is c¢rucial to balance worthy
aspiratione of species preservation with realistic
budgetary constraints."

b. "[Tlhe statute's legislative scheme ghould be made more
effective, more efficient and more eéuitable."

c. i"Thehaignificant consequences of listing should require

| a process open to the public at all stages."

d, " [Flederal resources should be aimed at recovering the
maximum number of gpecies that pose the minimum amount of
conflict with development.®

26. The Building Industry Plaintiffs' and their members’
interest in ESA reauthorization ies based upoﬁ the premise that

12
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efforts should be made to protect and recover ﬁhe maximum number of
endangerad énd threatened species, rather than creating "an ever-
burgeoning catalog of rare species." These interests are clearly
in line and lock-step with the current statute's legiglative
direction and intent. These interests are also compatible with,

and complementary to, a healthy and thfiving building industry.

27. The Qity of Colton, California ie a
the State .of California, with geographic boundariea lying within
San Bernardino County, California. |

28. Colton, founded in 1887, has a population of 42,000
people, living within geographie Dboundaries encompassing
approximately 22 square miles. Much of the known habitat for the
Fly lies within the City of Colton, including the Agua Mansa
Enterprise Zone,

29. Authority over the use of land within Colton's boundaries
rests with the City Council and the Planning Ccmmission.

30. The County of San Bernardino, California is a political
subdivi;ioniof ghe State of California.

31. 8San Bernardino County has a population of 1.6 million

13
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pecple, living within geographical boundéries encompassing
approximately 20,000 square miles. Much of thé known habitat for
the Fly is found within San Bernardino County, including the Agua
Manea Enterprise Zone.

32. Authority over the use of land within San Bernardino
County not otherwise under the jurisdiction and control of other
political subdivisions, resides with the County Planning Agency.

33. The City of Fontana, California is a general law city of
the State of California, with geographic boundaries lying within |
8an Bernardino County, California.

34. Fontana, founded in 1952, has a population of 105,240
people, living within geographic boundaries encompassing
approximately 35.5 square miles. Much of the known habitat for the
Fly lies within the City of Fontana. |

35, hAuthority over the use oOf 1and; within Fontana’s

~ [N

boundaries rests with the Planning Commission and the City Council.

2. The Local Government Plaintiffs' Economic And Legal
intereagte

36, The Local Government Plaintiffs enact ordinances and
promulgate regulations for the use of land within their regpective
jurisdictions.

14
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37. mSuch' ordinances and regulations are based upon
comprehensive general plans which govern the proposed uses of land
within their respective jurisdictions.

38. Additionally, Local Governmeﬁt Plaintiff§ are respongible
for protecting the health, safety, and welfare of their residents
and for ensuring that land within their jurisdictions is used in a
fashion compatible with that duty.

39. The protection of life and property within the Local
Government Plaintiffs' jurisdiction, including the protection and
regulgtion of animal and plant life within their respective
jurisdictions, is a vital component of the Local Government
Plaintiffs' exercise of their land use authority.

40. Local Government Plaintiffs are directly impacted by the
listing of the Fly as endangered under the ESA. The Fly's
listing has halted, delayed, or otherwise affected projects planned
or undertaken in Colton, San Bernardino County, and Eontana which
provide necessary facilities and revenues for the Local Government
Plaintiffs' operations and the use and enjoyment'of thelr citizens.

41. _Moreover, the Fly's listing, and ‘the accompanying
prohibitione éndvregulations, severely impacted the construction of
a San Bernardino County hospital being built within the City of
Colton. San Bernardino County has spent millions of dollars in

15
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order to comply with federal regulationg imposed by the Service to
protect the Fly.

42. Additionally, the mere ligting of the?Fly, along with the
accompanying prohibitions and regulations, injures the Local
Government Plaintiffs. The ESA's prohibitiohe and regulations
eviscerate the operative effect of lcdally enacted ordinances and
development permits granted by the Local Government Plaintiffs for
the development and use of land within their boundaries.

43, These prohibitions and regulations contravene the zoning
and planning authority of the Local Government Plaintiffs,
disrupting their ability to govern and to provide services to their
citizens. It interferes with joint economic cevelopment efforts
between localities--such ag the Agua Mansa Enterprise Zone--that

are designed to improve the quality of 1life within these

juriadictions.l

44. Finally, the Fly's listing interferes with the ability of
Local Government Plaintiffs to protect and preserve the health,
safety, and welfare of their citizens. The ESA regulationg and
prohibitions preclude and prevent the Local Gofernment Plaintiffs
from undertaking necessary fire control and prevention steps such
as vegetation removal on land within their jurigdictions.

3. The Local Government Plaintiffs' Environmental

16
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intereste

45. Local government plaintiffs have an intense interest in
the administration of laws and regulations ;involving land-use
matters, such as the ESA, especially when such laws and régulations
intrude upon Local Government Plaintiffs' ability to protect the
health, safety and welfare of their residenté and to preserve the
environment within their respective jurisdictigns.

46. Locai Government Plaintiffs are "local agencies" under
the Califqrnia:Environmental Quality Act (CEQUA) and, as such, are
charged with ensuring that.their regpactive land-use planning and
environmental review procedures are adopted and implemented in
accordance with CEQuA. Such procedures include a review of Local
Government Plaintiffs' actions which may have~adverse impacts on
plant life and animal 1ife, such as the Fly, within their
respective jurisdictions.

47, Ahy community development plan adopted by Local
Government Plaintiffs for the control of land-use within their
jurisdiction includes a review of the impact of .such plan on the
environment, including plant life and animal life, such as the Fly.

48, The ipsuance of building permits, zoning permits, zoning
variances, and other land-use permits and approvales by Local
Government Plaintiffs pursuant to their land-use control authority,

17
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is predicated upon a determination, whether formal or informal,
that the activities authorized by such permits or approvals will
not have significant impact on the environmegt, in¢luding plant
life and animal life, such as the Fly.

49.. Local Government Plaintiffs are uniéuely familiar with
the impact of local land-use on the ecosystems within their
regspective jurisdictions. Federal government intrugion in Local
Government Plaintiffs' authority to control land-use disrupts the
sensitive balance between land development and the preservation of
such ecosystems achieved by the exercise of such local land-use

authority.

C. Ihe Federal Defendantg

50. MDefendant Bruce Babbitt is sued in hic official capacity
as Secretary of the United States Department of the Interior
("Interior Department"), a cabinet level agency of the Executive
Branch of the United States government. The Interior Department
hag statutory responsibilities £for the administration and
implementation of the ESA and is the agency r§sponsible for the
promulgation of the September 23, 1993 Final Ruie.

51. Defendant Mollie Beattie is sued in her official capacity |
as Director of the United States Fish and Wildlife Service

18
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(*S8ervice"), an agency within the Interiof Department. The
Interior Department hag delegated to thé Service certain
responsibilities for administering and implementing the ESA.
Specifically, the Service administers the regﬁlatory process that
leads to the promulgation of final rules concérning ESA listings,

including the September 23, 1993 Final Rule.

IV, Facts

52. The Service promulgated a Final Rule on September 23,
1993 pursuant to the ESA which listed the Fly &s endangered. This
Final Rule was published in the Federal Register, Vol. 58, No. 183
at 49881.

53. The Fly is one of a numbef of flower-}oving flies (i.e.,
flies that drink nectar from flowers) that are part of the Diptera
order. Other species in the Diptera order include the common house
fly.

54. According to the Final Rule, the Fly is found only in
"northwestern Riverside and southwestern San Be:nardino Counties,
California...." Indeed, "{o]lnly five populations of the [ ] [Fly]
exigt, all are threatened by urban developﬁent activities."
(Unless otherwise noted, all quotations in pafagraphs 48-54 are
attributable to the Final Rule). The Fly has never been found at

19
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any other locations.

55. "All known [Fly] colonies occur on privately owned land
within gn,efmi}e radius circle.n

56, Suitable habitat for the Fly covérs a sigﬁificantly
larger area. The "Delhi sgeries" of sandy soils ‘'"cover
approximately 40 square miles in several 1irregular patches,
extending from the cities of cOlpon. to Ongario and Chino in
northwestern Riverside and southwestern San Befnardino counties."

57. The Fly does not occupy any other portions of the State
of California, or any other state within the United 8tateg of
America. "Based on the best available scientific and commercial
information, the Sexrvice concludes that this specles is endemic to
Delhi Sénds’whiéh historically occupied an area encompassing about
40 sqguare mileg...."

58. "The remaining fragments of suitable (Fly] habitat
continue to be destroyed by the construction of homes, buginessesn,
and assoclated roads and infrastructure," '

59. "A significant amount of habitat for the [ ] [Fly] is
located south of I-10 in the city of Colton." "This habitat is
surrounded by petroleum facilities, railrecad, storage yards, a land
£ill, a cement quarry,vand a sewage treatment piant."

60, TAlpof the sites in San Bernardino Ccunty south of I-10

20
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containing suitable [Fly]l habitat ... are within the Agua Mansa
Enterprise Zone ...." "This is a joint projeét of the cities of
Colton, Rialto, and Riverside, and the countiés of Riverside and
San Bernardino. Its purpose is to encourage industrial development
of the area through various tax and other economic incentives. The
few remaining [Fly] colonies ... would quicklyibe eliminated from
increased development in this region."

Gi; Tﬁe Final Rule notes that the "take" prohibitions of 16
U.S.C. § 1538 (a) (1) (B) as interpreted in the Service's regulationg
now apply to the Fly by virtue of its endangered status. As a
result, it is unlawful to "take" the Fly, including modifying its
habitat in a way that injures, or may injure, the Fly, absent a
permit from the Service. The violation of these provisions --
intentional or not -- would subject any person to penalties. These
prohibitions have impacted 1local landowners and communities

including Plaintiffs' membexrs,

V. CAUSE OF ACTION
(Constitutional Violation)
62. Plaintiffs reﬁeat and incorporate herein the allegations
contained in paragraphs 1-61.
63. The Fly is not an article of commerce.

21
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64. The Fly is not engaged in intergtate br foreign commerce,
nor does the Fly have a substantial impact upon interstate or
foreign commerce.

65. The provisions of 16 U.S.C. § 1538 (a)(1)(B) do not
addresa either interstate or foreign commefce. Rather, ¢this
statute makes it unlawful to "take any such [endangered) species
within the United States...."

66. "Take" in 16 U.8.C, § 1532 (20) is defined as harassing,
harming, pursuing, hunting, shooting, wounding, killing, trapping,
capturing, or collecting an endangered species, or attempting any
of these activities.

67. The Service has further defined in 50 C.F.R. § 17.3 the
term "harm" to include land-use activities which disturb or modify
the habitat of an endangered species.

68. The regulations promulgated  pursuant to, and
interpretative of, 16 U.S.C. § 1538 (a) (1) (B) do not address either
interstate or }oreign commerce.

69. There is no finding in the statute, nor have the Ffederal
defendants made a specific finding in this case, that a taking of
the Fly would have a substantial effect on interstate or foreign
commexrce,

LA

70. TLand-use and construction activities in Colton, Fontana,

22
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and San Bernardino County, California that may take the Fly do not
constitute interstate or foreign commerce. Furthermore, these
activities do not have a substantial effect on interstate or
foreign commerce.

71. The United 8tates of America is a federal republic
organized under the Constitution of 1787. The national or federal
government created by the Constitution is a government of limited
powers. Indeed, the Constitution specifically enumerates the
federal government's powers. Those powers not specifically granted
by the Constitution to the federal government are reserved to the
states, or to the people, as mandated by Amendment Ten.

72. The United States Constitution, Article I, Section 8,
does not provide the federal government with the power to regulate
private land use. Spec¢ifically, the federal government is without
the constitutional authority to regulate private land use
activities becaqse of adverse impacte upon thelFly.

73. No provision of the United States Coqstitution provides
the federal government with the power to regulate private land use.

74. Land-use regulation is a power rese#ved by the United

States Constitution, Amendment Ten, to the states, Indeed, land

use regulation is a power traditionally exerciged by state and

local governments.

23
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75. Neither Article I, Section 8, nor any other provision of
the cdnstitutién, provide the federal governmeﬁt with the power to
prohibit, regulate, or punish the harassmeht, harm, pursuit,
hunting, shooting, wounding, killing, trapﬁing, captﬁring ’or
collecting of the Fly on non-federal lands.

76. The regulation of resident populations of wildlife on
non-federal lands, including the so-called taking of wildlife, is
a power reserved by the United States Constitution, Amendment Ten,
te the states. Indeed, wildlife regulation. is a power
traditionally exercisged by state and local governments.

77. By virtue of the provisions of 16 U.S.C. § 1538 (a) (1) (B)
and 50 C.F.R. 17.3, the federal defendants purport to have the
authority to regulate the use of non-federal lsnds. By virtue of
the provisiona of 16 U.S.C. § 1538 (a) (1) (B) and 50 C.F.R. 17.3,
the federal defendants, armed with the civil and c¢riminal penalty
provigions of 16 U.S.C, §§ 1540 (a) and (b), do; in fact, regulate
the use of non-federal 1lands. This "regulation" is without
constitutional authority, and thus, is ulfra vires and illegal.

78.' The federal defendants' statutorily authorized regulation
of non-federal land use is aided by citizeng hostile to the
Building Industry Plaintiffs' members and otherslwho seek merely to
lawfully use their land, by virtue of the proviéions of 16 U.S.C.

24
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§ 1540 (g) (1) (A).

79, As a direct result of the enactment«bf 16 U.S.C. § 1538
(a) (1) (B), and the regulations promulgatad:‘purauant to, and
interpretative of, that statute, the federal defendants regulate
the non-federal lands known to be inhabited ‘by the Fly. This
"regulati;n;‘ is without constitutional authority, and thus, is
ultra vires and illegal.

80. as a directA result of the enactment of 16 U.S.C. § 1538
(a) (1) (B), and the regulations promulgated pursuant to, and
interpretative of, that statute, the federal défendants regulate
the non-federal lande containing, or capable of c¢ontaining,
guitable habitat for the Fly. Thigs "regulation" is without
constitutional authority, and thus, is ultra xj.r_eﬂ and illegal.

81. The regulation of non-federal land use in the name of the
Fly by tlie federal defendants pursuant to the provisions of 16
U.8.C, § 1538 (a)(1)(B) directly infringes upon the Building
Industry Plaintiffs' members' righte to conduct their business and
to use their land.

82, The Local Government Plaintiffs -- the City of Colton,
the City of Fontana, and the County of San Bernardino -- are
charged with the respongibility to regulate land use within their
jurisdictions by virtue of their zoning and planning authority.

25
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83. ”The.éegulation of non-federal land use by the federal
defendants pursuant to the provisions of 16 U.S.C. § 1538 (a) (1) (B)
-- ag a result of the listing of the Fly as endangered pursuant to
the ESA -- usurpe the authority of the Local Govérnment Plaintiffs.

84, The federal defendants' intrusion intq areas of authority
reserved by the Constitution to the states, of to the pecple, is
violative of the Constitution, Article I, Sectién 8, inecluding, but
not limited to, the so-called commerce clause, &s well as Amendment
Ten.

85. 'As a.result of the federal defendants' regulation of non-
federal land use and other activities relating to the Fly, pursuant
to the provisions of 16 U.S.C. § 1538 (a) (1) (B), in violation of
the Constitution, Plaintiffs have been irreparably damaged. Absent
court intervention, the Building Industry Plaintiffas' members and
the Local Government Plaintiffs will continue;to be irreparably

damaged.

VI. PERAYER FOR RELIEF

Plaintiffs National Association of Home Builders of the United
States,.Buildiﬁg Industry Legal Defense Foundation, California
Building Industry Association, City of Colton, California, City of
Fontana, California, and County of San Bernardine, California, pray
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for relief against the federal defendantes as follows:

A) That this Court issue an order declaring that with
respect to the Delhi Sands Flower-loving Fly, the provisions of 16
U.s8.C. § 1538 (a) (1) (B) and the regulationa promulgatedrpursuant
to, and interpretative of, that statute, including, but not limited
to, 50 C.F.R, § 17.3 and 17.21, are violative of the United States
Constitution as being beyond the federal governﬁent's powers, and,
as such, illegal, invalid, and unenforceable;

B) | That this Court enjoin the federal defendants from
enforcing 16 U.8.C. § 1538 (a)(1)(B) and the regulations
promulgated pursuant to, and interpretative‘of, that statute,
against any person for actions undertaken on private and/or
public¢, non-federal lands in the City of Colton{ County of San
Bernardino,.cisx of Fontana, Riverside County, and surrounding and
adjoining éalifornia jurisdictions;

) Plaintiffs' reasonable attorneys' feeg and court costs

incurred herein; and,
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D) Such other and further relief as this Court may determine

is proper.

Respectfully submitted,
THE NATIONAL ASSOCIATION
OF HOME BUILDERS OF THE
. UNITED STATES

THE BUTILDING INDUSTRY LEGAL
DEFENSE FOUNDATION

THE CALIFORNIA BUILDING
INDUSTRY ASSOCIATION

COLTON, CALIFORNIA

FONTANA, CALIFORNIA

SAN BERNARDINO@(E;UNTY,
CALIFORNIA

By:

Glen Frankl:n Koontz
D.C. Bar No., 415163
1201 Fifteenth St. N.W.
Washington, D.C. 20005
(202) 822-0%59%

Patrick J. Hurd

D.C. Bar No. 416934
Arthur §. Garrett, II
D.C. Bar No.

KELLER AND HECKMAN

1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001
(202) 434-4200
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Of Counsel:

Thomas C, Jackson

D.C. Bar No. 384708

KELLEY, DRYE & WARREN

1200 Nineteenth Street, N.W.
Washington, D,C. 20036

Attorney for the
National Associlation
of Home Builders of the
United States

Nick Cammarota
1330 Valley Vista Drive
Diamend Bar, California 91765

Attorney for the Building Industry
Legal Defense Foundation

Julie Hayward Biggs

City Attorney -
650 N. La Cadena Drive

Colton, California 92314

(909) 370-5053

Attorney for the City
of Colton, California

Alan K, Marks

County Counsel

Paul F. Mordy

Deputy County Counsel

385 North Arrowhead Avenue

San Bernardino, California 92415-0140
(909) 387-5455

Attorneys for County of
San Bernardino, California

February 29, 1996
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93 Conanrss } HOUSE OF REPRESENTATIVES, { Rerort
- Jot Session . , No. 93412

»
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.

ENDANGERED AND THREATENED SPECIES
CONSERVATION ACT OF 1973

JouLy 27, 1973.—Commitied to the Ot;mmlt!eo of the Whole House on the State
of the Unlon and ordered to be printed

Mrs. Svrsivan, from the Committes on Merchant Marine and
Fisheries, submitted the fatlowing

REPORT

(To sccompany H.R. 37)
..
The Committee on Merchant Marine and Fisheries, to s -
referred the bill (H.R. 37) to provide for the cons:rv?don 'ma;;:f
and propagstion of species or subspecies of fish and wild‘ife that are
threatened with extinction or likely within tho foreseeable future to
beeop&e tl:lret;tened with ::ﬁfncﬁont;lm?. for other purposes, havin
congidered the same, report favorably thereon with i
 recommend that the bill as amended cﬁ) pass, vith smendments an
. The amendment to the text of the bill strikes out all after the enact-
ing clause and inserts in lieu thereof a substitute which appears in
th'-i\ Lepomrted bill lnghlicttype. "
e other amendment modifies the title of the bill to mak -
form to the changes made by the amendment to the ux‘t'.n o It con

Purrose or The Lraistation

There is presently in effect a series of Federnl laws desi -
tect specics of fish and wildlife which may face cxa::tigla?:fotz {,hr:t
prolt;g;mn.t 'It‘)l:e gmt tzf these laws was ”l?ed in 1968 and the second
n ; at the time they were enacted, t!
thesd E?;: nds:sthey tl;'en’éx were , they were adequate to meet

ubsequent events, however, have demonstrated the need
flexibility in endangered upec‘ee cgislation, more cl%:e‘iy J:gx::;'::
. meet their needs. In response to this need, legislation was propoeed in

the last Congress, but Iailed of passage, The Congress is now in a
p(ﬁt}q‘m .:.? move in t(l‘xi:;‘ crilic:tn.)li area.

.R. 37, ns amended, combines fentures of the Administrati i
(H.R. 4758')’#1\(! the original H.R, 37. It is (;:signlo':lmt'; :it&:: lt)llxl:

nr:‘te:;i‘c:lz ., thioc:)‘o:ln(:. be provided to endangered species under the

—

— - ——— ey —
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The principa] changes to be effected by the new legislation ir =
* 1. It extends protection to animals which may becosr
“dangered, aa well us to those which are now endangered.
- 2. It permits protection of animals which are in trouble
significant portion of their range, rather than threatene

warldwide extinction.
3. It makes taking of such animala a Federal offense.
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4. It eliminntes existing dollar ceilings ($15 million, ol ;4 eesetes-groae

consnmed) on acquisition of critical habitat arens.

8. It gives management authority for marine species to the
Department of Commerce.

. It authorizes the uso of counterpart funds, whoro proper.

7. It allows states to ndopt more restrictive legistation than the
Federn! Inws. - .

8. It clorifies and cxtends the authorities of the Department of
.tgriculturo to assist landowners to carry out the purposes of the
Act.

9. It directs a study of the problems involved in the domestic
regulation of trnde in endangered plants.

A recent international Convention produced a draft treaty which
responds to the needs of eiidangered species and imposcs a worldwide
pattern of restrictions upon the unfettered trnde in species of ani-
mals and plants which may face extinction. The legislation consid-

‘ored and reported by the Committes attempts to work into this

framework those steps which may be necessary or desirable to nc-
complish this purpose as well.

LrostaTive Bacxaroono

According to the Department of the Interior, there may be more

-than 100 specics of fish and wildlife which are presently threatencd

with extinction within the United States. The recently concluded in-
ternational Convention on International Trade in Endangered Species
of Wild Fauna and Flora listed 375 species of animals as imminently
threatened with extinction giroughout the world and another 239
specics of animals as not yet threatened with extinction but requir-
ing ndditionnal controls over their trade.

The threat to animals may arise from a variety of soiirces; princi-
: pgﬁmmmm}zmﬁlﬂ@% e. For
the most part, United States exccutive and legislative attention in

recent years hns concentrnted upon the Intter factor in attempting
to enforce lcfislution designed to reduce or eliminate tho financinl
incentives to trading in endangered apecies of fish and wildlife.

Prior to enactment of endangered species legislation, United States
efforts to protect fish and wildlife were concentrated on enforcement
of the Lacey and Black Bass Acts, which mnde it illegal for any person
to. transport in interstate commerce any fish or wildlife taken in
violation of national, state or forcign laws. These Acts are still on
the hooks, and some conservationists feel that they nre even now in-
adequately utilized in the interests of protecting endnngered ies.

In 1066 the Congress adopted the ﬁmF“Endnngzercd Species Preser-
vation Act” (P.L. 80-699). This Act directed the Secretary of the
Interior to carry out a program to conserve and encournge the growth

0388

g LI9THxd



142

of replacements for selective species of native fish and wildlife that
he found to bs threatened with extinction. Addressing itself to the
issue of habitat protection, the Act also consolidated and expanded
the authority bf the Secretaty of the Interior relating to the adminis-
tration of the National Wildlife Refuge System. v

The next step took place when the 91st Cougress enacted the En-
dangered Species Conservation Act of 1969 (I’.I.. 91-135). This Act
expanded the 1068 Act in several ways:

{1) It authorized the establishment of a list of fish and wild-
life threatened with extinction and prohibited the importation
from foreign countries of any such species. Exceptions were pro-
vided to allow importations for scientific, educational, zoological,

_and/or propagational purposes and to sllow one-year economic
hardship exemptions in specified cases.

(2) It made it unlawful to buy or gell any animal taken in
violation of the laws of any State or foreign country.

* (3) It increased the authorization for funds to a limit of $2.5

mi{lion per area, or $5 million per year, with a total overall ceiling

b It deniznated certain ports of entry for the importati
esignated certain ports of entry for the ion
of %sL and wildlife and their products. & mpe

In the years since 1960, the need for further amendment of the
domestic endangered species legislation has become clear. According-
ly, the Administtation pro, a bill for this purpose in the 2nd Ses-
sion of the 92nd Congress (H.R. 13081), to substitute a new and more
comprchensive endangered species act for thoso enacted in 1966 and
1069. Hearings were held on that legislation, but due to lack of time
neither body acted upon it. .

The Administration bill was reoffcred early this year as Executive
Communication No. 442 and introduced by Mr. Dingell for himself
and several other members as ELR. 4758, Mr. Dingell had earlier
introduced, for himself and others, an alternative form of ‘legislation
based on the 1972 hearings (IL.R. 37). These bills, and s number of
similar and identical bills, were before the Committes when it hekl
hearings on this question on March 15, 26 and 27, 1973.

These hearings were held on the heels of an international meeting
of tochnical experts and nationsl representatives in Washington on
theso and similar questions in February and March. This mecting was
a direct outgrowth of earlier U.S. endnn':ered species legislation,
which had mandated such an international ministerinl mecting for
the purpose of developing effective international coutrols on the un-
restricted trade in endangered species. Tha result of that mecting was
the Convention on International Trade in Endangered Species of
Wild Fauna and Flora, signed on March 3, 1973—a Convention which
has been widely acclaimed as eminently successful in devising force-’
fuland lxmﬁul mechanisms for controlling these problems.

Essentially, the Convention requires creation of 3 types of en-
dangered species lists:

Appendix I lists species of animals and plants imminently
threatened with extinction which are or may be affected by trade
and which therefore may be traded only upon approval by tha
countries of both import and export, when not to bo used for com-
mercial purposcs.

— e —— —— - m—
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appearance of species is accelerating. As we iomogenize
iy which these plants™®
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Appendix 11 lists species of plants and anhinals which are not
ytt necessurily threatened with extinction but which may become
80 unless subjected to strict regulation. Export permits only will
bo required for tende in species on Appendix 11,

Appendix 111 is provided as & means for countries to list
species protected within their jurisdiction for the purpose of pre-
vonting or restricting their exploitation, whether or not these
species are threatened with extinction. Theso will nlso require
an export permit, once listed.

Becanse of the short interval between the conclusion of the Con-
vention and the considerntion of this legislation, it was not possible
to develop n coml»lcte consensus on the additional steps that might
and should Le taken to implement the Convention. Technically, of
course, it is utinecessary to do this since the Convention has not yet
been ratified and is not yet effective. It was and is the Committee’s
view, however, that it would be proper for this country to take every
appropriate step at this time Lo bring our own laws into conformity
with the Convention procedures, so that no further legislation will be
necessary to implement it, once it has become effective.

Bacrerouso axp Neep ror Tne LroisLarion

Throughout the history: of the world, as we know it, specics of
animals and plants have l\pgcared, changed, and disappeared. The
disappearance of a species is by no means a current phenomenon, nor
is it an occasion for terror or panic.

It is however, at the same tinme an occasion for caution, for self-
searching and for understanding. Man’s presence on the Earth is
relntively recent. and his effective domination over the world’s life
support systems has taken place within a few shoit generations. Our
ability to destroy, or alinost destroy, all intelligent life on the planct
becamo apparent only in this generation. A cortain humility, and a
sense of urgency. seem indicated, ‘

From all evidence available to us, it appenrs that the ﬁucc of dis-

ie habitnts
imals evolved, and a¥ we incrense the
ey aic 'p‘ﬁsﬂﬁ]ﬁ]ﬁfpﬁ!} ‘(usually .
—gcuctic heritnge, -
Iy, jpealeulable.

his genetic heritnge is. quite litera

-~ The g cn
The Liuc whale evolved over a long period of time and thogsm

of factors in its background has produced n certain code, found in its
genes, which enables it to reproduce itself. mthor than producing

sperm whales, dolphins or goldfish. If the blue whale, the lurgest
animal in the history of this world, were to disappear, it would not
})‘n possible to replaco it—it would simply be gone. Irrctrievably.
Fovever. :

Qne might analogize the case to one in which one copy of all the
books cver priuted were gathered together in one huge building. The
'msiﬁml in which we find ourselves todny is that of custodians of this
Inilding. and onr chaice is hetween exereising our responsibilitics and
ignoting them, If thess theorceticul custodinng were to permit a mad-
man to enter, build a bonfire and throw in at random any volume he
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selected, one might with justification suggest that others be found, or
more careful in the future..

at least that they be censored and told to
So it is with mankind. Like it or not, we are our brothers’ keepers, and
we are also keepers of the rest of the house. . .

From the most narrow possible point of view, it is in the best inter-
ests of mankind to minimize the loases of genetic variations. Tho ren-
son is simple: they are potentisl resources. They are keys to puzzles
which we cannot solve, and may provide answers to questions which
we have not yet learned to ask. o

To take a homely, but npti example: one of the critical chemicals in
the regulation of ovulation in humans was found in a common plant.
Once discovered, and analyzed, humans could duplicate it syntheti-
cally, but had it never existed—or had it been driven out of existence
beforo we knew its potentialitics—we would never have tried to syn-
thesize it in the first place. .

Who knows, or can say, what potential cures for cancer or other
scourges. present or future, may lie locked up in the structures of
plants which may yet be undiscovered, much analyzed! Mo to
the point, who is prepared to risk being those potentinl cures by elimi-
nating those plants for all time? Sheer self-interest impels us to bo
cautions. S—

The institutionalization nf that caution lies at the heart of IHLR. 37,

ns ordercd reported to the Congress. Several scores of nations have -

similarly endorsed the need for comparable legislation within their
own conntries by signing the recent Convention which takes a ginnt
ue{\ in this direction.
fan can threaten the existence of species of plants and rnimals in
n{ of o number of ways, by-excessive nse, by un icted trade, by
pollution or by other destruction of their habitat or range. The most
significant of those has proven also to be the most difficult to control:
the destruction of critical habitat.
. Clearly it is beyond our capability to acquire all the habitat which
is important to tioso species of plants and animals which are endan-
ered today, without at the same time dismantling our own civilization.
n the other hand, there are certain areas which are eritical which
con and should be set aside. It is the intent and purpose of this legis-
Intion to seo that our ability to do so, at least within this country. is
mnintained. H.R. 37 nrticulates and enhances this purpose and sbility.
Restrictions upon the otherwise unfcttered trade in these plants and
animals are s significant weapon in the arsenal of those who are inter-
csted in the protection of these species, The recent international Con-
vention on International Trade in Endangered Specics of Wild Fau-
na and Flora was directed primarily at this problem: most of the

provisions of H.R. 37 are also designed to deal with the problem in
one way or another.

It is plndoxi.ca'l that r_an_animal may be, the more
le may be willing to pay to acquire it. The g mRy
&ﬁul?'ﬁ‘rwmurrﬁﬁﬂhnriu of such an equation; the
same is true of the so-called “spotted cata”—tigers, jagunrs, chectahs
and others—whose skins have been sought by furriers and hunters

around the world. The inevitable eficct of this popularity has been to
make them scarce, and perhaps to endanger their survival,
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Their very scarcity and value, fiowever, mny be used as a lever to
promote their protection. If the countries in ‘which these and other
valuable animals may be found are sufficiently.alert and enlightened
this should encourage them to mnintain healthy and viable stocks o
these animals as a resource. The nurture and protection of these re-
sources may ultimatcly prove to be the greatest incentive for their
protection. H.R. 37 encourages such programs in a nwinber of ways.

Honest eom{wls us to admit that steps taken by H.R. 37 to close the
U.S. market to trade in endnngered and threa‘ened species may not be
sufficient, in and of themselves, to remove pressure and thus to allow
these species to recover. Passage of this legislation is, however, of in-
{:)rlunce—both because the United States is an important market, and

enuse of the precedent that it will create. The Convention was espe-
cially significant in this respect; it was built upon the model that had
already heen created in this conntry, and it oxerts a strong pressure
upon other countrics-to follow suit. .

Existing United States legisiation was, when first proposed and
adopted, adequate to mect the pressures upon cndangered species at the
time. Changing patterns of trade and exploitation have, however,
created a situation in which this legislation is no longer entirely ade-
quate. At times, present Iaws are too broad, and at others, they are too
narrow and restrictive.

The events of the past few years have shown the critical nature of
the interrelationships of plants and animals hetween themsclves and
with their environment. Another word for the study of these inter-
relntionshirs is “ecology.” The hearings proved (if proof is still neces-
sary) that the ecologists’ shorthand phrase “everything is connected to
everything else” is nothing more than cold, hard fact.

In practically overy circumstance endangered specics are at the outer
solves pushed out of that environment, harricd and hunted by those
edaes of the circumstances in which they evolved. They find them-
sclves that environment, harried and hunted by those
w A y prograin Tor the
protection of endangered species must necessarily concern itself with
morn than a simple “hands.off” attitude toward the animals and
plants themselves.

Such an attitude lies at the heart of the legisiation here presented to
the Iouse. The hasic purpose of the Act is clearly stated in the legis-
Intion ; to proyide a means whereby the ecosystems upon which endan-
gered species and threatened species dépend may be conserved, pro-
tected or restored. In furtherance of this purpose, the bill declares a
policy that Federal ngencies are to use the authoritics that are avail-
able to them in carcying out the objectives of the bill.

During the hearings on the legislation, it became apparent that there
was littlo controversy as to the need for a bill of the types before the
Committee. Both ITR. 37 and H.R. 4758, the Administration bill,
followed essentially the same pattern; and as repoited by the Com-
mittee, ILR. 37 ndopts elements of both.

* The principal arcas of discussion during the hearings and in markup
of the legislation contercd on the proper role of the state and Federal
governments with regard to endsngered specics programs, and the
protection of plants. As regards both of these issues, there is fairly
general agreement on the naturs of the problem, but there was no
clear ngreement as to the best course to follow.
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STATE AND FEDERAL RELATIONSIIPFS

Any bill which is designed to desl with the complicated issues in-
rolves in protection of endangered species must do so in the light of at
least two competing considerations: ﬁrsta protection of endangered
species is not & mstter that can be handled in the absence of coherent
nationnl and international policies: the results of a scrics of uncon-
nected and disorganized policies and programs by various states might
well be confusion compounded. Second, however, the states are far
better equipped to handle the problems of day-to-day management
and enforcement of laws and regulations for the protection of endan-
gored jes than is the Federal government. It is true, and indeed
desirable, that there are more fish and gamo enforcement agents in
the state system than there are in the Federal government. Any reason-
able and responsible p m designed to protect these species must
necessarily take account of this fact. e :
Balancing thess two factors produced the legislation in the form in
which it in presented to the Congress. The bill places the essentinl
responsibility for establishment of the lista of endangered species, and

amendment of these lists, in the Secretary. At the same time it is -

expected and required that there be aith consultation between
the Secretary and the states, as well as with other interested and
knowledgeable parties. The states have no veto over. the listing or
delisting of endangered species, but they do have the power to discuss
the problems and g make recommendations as to their resolution.

- Regulatory jurisdiction is given to the Federal government under
this legislation, and if a cooperative ment is successfully nego-
tisted and signed, to the states ss well. The subject of cooperative
agreements was discuseed extensively within the Committeo and with
oﬁ:er knowledgeable people, It was and is contemplated that repre-
sentatives of the state and Federal governments, who would in any
cnse be working wﬁnther would negotiate these agreements. These
might or might not nclude financial incentives to assist in the opera-
tion of endangered species programs. . .

Where & cooperative agreement has been put into efect, the bill
allows concurrent jurisdiction over the specics affected in both the
state and Federa] judicial systems. The ultimate approval or dis-
approval of thess cooperstive agreements lies within the discretion
o? the Secretary, who has been given broad powers of review, together
with the authority to intervens and to suspend any such agreement
in the interests of the species affected, if he feels that the agrecment
is not being properly carried out or if he feels that new circumstances
require additional steps to be taken that-had not been contemplated
at the time the original s, ent had been prepared.

The question of preemplion of state laws wns of great interest dur-
ing the hearings, due in part to the fact that the language in the
Agministntiou bill was susceptible of alternative interpretations.
Accordingly, the Committee tewrote the language of the Adminis-
tention bill to mako it clear that the states would and should be free
to ndopt legisintion or regulations that might be more restrictive than
that or the Fedoral government and to enforce the legislation. The
only exception to this would be in cases where there wns a specific
Federal permission for or a ban on importation, exploitation or inter-

I
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state commerce; in any such cass the State could not override the
Federal action. In every other respect, the State powers to regulate in
s more restrictive fashion or to include additional species remnin
unimpaired, :

Because the State roles with regard to endangered specics are so
significant, the Committec felt it desirable to incorporate a program
allowing finncial assistance for those programs. Any such program
might be a part of, or independent from, arrangements under which
the states would ngree to manage and protect smﬁx species on the Fed-
cral list as might be found within their borders. ‘The Committee pro-
vided a separate nuthorization in this regard, to make it clenr that
any funds to be paid to the states under this section shonld come from
that specific suthorization, rather than froin the general authoriza-
tion contained in Section 15 of the bill.

TLANTS

The hearings demonstrated that the protection of plants must al<o
be & matter of urgent concern. The Administration bill did not address
itself to the problem, while ILR. 37, as introduced, treated plants in
like manner as animals. There were vigorous objections to this ap-
proach by some, to the effect that the circumstances and the regulatory
mechnanisms respecting aniinls wero not and should not be the same
for plants. »

It must be recognized that plant species and subspecies nre even
more vulnerabla to man’s intervention than are animals, since thev
cannot move to more hospitable circumstances when necessary. Until
recent times, it should nlso be rointed out, most species ol plants
were not under the same kinds of heavy pressures that affect animals.
Varintions in plant species typically occur in areas where Innd devel-
opment pressures were traditionally least intense: variations in grasses
found at the enstern and western fringes of the American Great Plains
before the advent of the white man would be almost insigmificant,
whereas plant communities in high mountain. valleys, on the other
hand, might vary significantly within n few miles of cach other. 1t
has only been in the past few years that these jnore remote nreas have
come under intense development pressures, and so it is that plant

_protection has becomo correspondingly more urgent.

The Secretary of Agriculture presently exercises considerable an-
thority in the regulation of the importation and exportation of plants,
and it appears that. these authorities can be used and adequate enforce-
ment mechanisms devised for the purposes of the Act without signifi-
cantly changing existing programs. This was preserved in ILR. 37.
Further, the recent Convention laid upon signatory meinbers a respon-
!I|)l|it{ or devising ndequate programs to control the importation and
exportation of both plants and animals that might bo or become en-
danigered. At the same time, however, the question of regulation of
interstato commerce in species of plants raises a number of unresolved
issues which, with justification, might be termed thorny.

.The Committce resolved the issue by rewriting the legislation to pro-
vide authority for the acquisition of critical habitat of plants in the
U.8,, the regulation of their importation and exportation, and for-
eign nssistance programs consistent with the purposes and policies of

the Act. Tho additional questions of national regulation of endangereil
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species of plants were assigned to the Smithsonian Institution, which

was directed to study the problems of management on a national dcale,
and to prepare lists of present and potential endangered species of
plants. It was also direcgad to report back on the results of its study
within one year of the effective date of the legislation. It is expected
that at that time, the Committee will be in a position to consider the
matter and to recommend any further amendments to his legislation
that may appear appropriate and desirable. :

LAND ACQUISITION

Tho protection of the habitat of endangered specics is clearly a
critical function of any legislation in this area. The earlier Acts of the
Congress in 1068 and 1960 provided an ultimate suthorization of
fifteen million dollars for the protoection of habitat. That fiftecen mil-
lion dollars has now been used up, and the authority no longer exists.
The Administration recommended that this authority be expanded to
allow the Secretary to use funds from the Land and Water Conserva-
tion Fund without specific suthorizations, and ¢o use authorities under
this legislation, under the Migratory Bird Conservation Act, the Fish
and “ﬁldli(o Act of 1956, and the Fish and Wildlife Coordination Act.
The Committes agreed with this approach, and the bill so provides.

IMPLEMENTATION OF CONVENTION

Tho Internstional Convention was signed on March 3; it has not
ret been formally ratified by any country. Notwithstanding that fact,
owever, the Comnmittee felt strongly that it was desirable to take any

.steps that might be sppropriate at this time, so that when the Conven-
tion does come into force,ss it slniost certainly will, no fusther legisla-
tion will be needed at that time to implement it.

OTIIER LEQISLATION

As reported, H.R. 37 provides ample authority for the Sccretary
of tho Interior—authority which the Committee expects him to exer-
cise—to provide ’ﬁmdlion for species such as the Everglades Kite
and the pupfish. These species are already listed as endangered, but
require additional protection in the form of habitat acquisition and /or
the enforcement of strict regulations. In this way, the bill will render
unnecm? other legislation presently pending before the Commit-
tee which deals specifically with these species.

Secrion-sr-Secrion ANaLYsis
SHORT TITLE

Sec. 1. This Act may be cited as the “Endangered and Threatened
Species Act of 1973.”

FINDINGS, PURIOSES AND POLICY

Sec. 2. () The findings by Congrese are to the effect that the decline
aud dissppearance of species and subspecies is 8 matter of national
and international concern, and that it is necessary to take steps for the
benefit of all people to hnlt and, if possible, to reverse this decline.
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(b) The essentinl purposs of the Act is to provide n means for pro-
tecting the ccosystems upon which we and other species del)eml. M-
other, nllied purpose is to rrovide a specific srogrnm for the protec-
tion of endangered specics,! and a third allied purpose is to take the
necessary steps to implement international conventions and treaties
which bear upon ‘this objective.

(¢) Tho policy of the legislation is to state a national purpose that
all federal agencies and jnstrumentalities will take steps within their
authorities to protect endangered species.

DEFINITIONS

See. 3. (1) “Convention” menans the recently concluded Conven-
tion on International Trade in Endangered Specics of Wild Faunn

. and Flora,

(2) The term “Endangered Species” means any species of fish or
wildlife which is in danger of extinction throughout its entire range,
or any portion of its range. This definition is a significant shift in
the definition in existing law, which considers s species to be en-
dangered only when it is threntened with worldwide extinction. 1t in-
cludes the possibility of declaring a species endangered within the
United States where its grincipul range is in another country. such
os Canada ot Mexico, and members of that species are only found in
this country insofar as they exist on the periphery of their range.

(3) Tho term “fish or wildlife” means all wild animals, whether or
not raised in captivity. Thus, in addition to controlling trade in cap-
tive animals, the bill makes it clear that an animal whiclt has been
raised in captivity and relensed, or which escaped, would be subject
to protection under the provisions of this Act. The term also includes
any Imrts or products of thess animals.

(4) “Foreign commerce” is defined quite broadly and evidences n
clear intent of the Congress to reach acts committed beyond the
boundaries of the United States, including those on the high sens
and in foreign countries, if those actions were taken by persons sub-
ject to U.S. jurisdiction.

{5) “Import” means any introduction into areas subject to U.S.
jurisdiction, or attempt to introduce into those areas, regardless of
whether this constitutes an importation under Custom laws. ]

(6) “Person” is defined broadly enough to cover any person or en-

 tity, inclndin% 'employces of state or Federal agencies.
t

(7Y “Plant” means anv member of an endangered or threntencd
species within the plant kingdom, or anv part of such plant.

(8) “Secretary” incorporates the split in jurisdiction contained
in the 1970 Reorganization Plan, which had the effect of assigning
management authority for certain animals to the Department of the
Interior and for certain other animals to the Department of Com-
megrce. That reorganization did not purport to change responsibilities
specifically assigned to the Secretary of the Interior with regard to the
listing of endannered species, and those responsibilities are not af-
fected by this bill. “Secretaty” means the Secretary of Agricultnre
with regard to the importation or exportation of terrestrial plants:

T e—————

SIn 1hn discunninn the worda “endanpered speciea™ will be taken, In the Intereata of

‘space and lime, Qo Include threatened specien uniess the confent clearly fndicates otherwise.
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‘marine plants would be a matter of concern to the Secrelary of
Commerce. C .

(9) “Species” is defined brondly enou;‘-h to include any subspecics
of fish or wildlife or plants, or any population of such specics.

(10) “State” means any siaie, wcrritory or possesston,

(11) “Take” is defined broadly. It includes harassment, whether
intentional or not. This would allow, for example, the Sccretary to
regulnte or prohibit the activities of birdwatchers where the effect of
those activities might disturb the birds and mnke it dificult for them
to hatch or raise their young. . .

812) “Threatened species” means any specics which may become
endangered. It would certainly include those species which are pres-
ently on the decline and those which have achicved a stabilized posi-
tion, or even were on the increase, 5o long as the Secretary was
antisfied that a mensurnble risk to those species could be said to exist.

A species could be determined to be “threatened,” even in cascs
where it is commercially harvested at the timo the determination is
made, if inadequately regulated harvesting has resulted in a serious
decline of population stocks throughout all or a significant portion
of its range and the Secretary determines that regulations controlling
activities affecting the species would serve to conserve, protect, or
restore the species concerned in accordance with the purposes of the
Acteet forth in section 2(b). . '

(13) “United States” includes all states ns defined in the Act.

DETERMINATION OF ENDANGERED OR TIIRPATENPD BPICIFS

Sec. 4. (8) This paragraph gives to the Sccretary the authority to
determine whether any fish or wildlife species is endangered hecause
of any of a combination of scveral listed events. The section is drawn
brondly to allow the Secretary to declare endangered or threatened
any speciea for any legitimate reason.

b) This section requires the Secrctary to make determinntions of
endangered status on the basis of the best available evidence, after
consultation with individuals, organizations, states or forcign coun-
trics, ns appropriate. Where any such species exists within the liound-
aries of & given state, the Secretary is required to consult with the
appropriato agencies within that state before inaking a final deter-
mination. The section requires the Secretary (o give full consideration
to efforts being currently made by any foreign country to protect fish
or wildlife species within that country, in making a determination as
to whether or not thoso species are endangered or threatened. There
is provided ample authority and direction to the Sccretary to considor
the efforts of such countries in encouraging the maintenance of stocks
of animals for purposes sich as trophy hunting. 1f, on tha other hand,
the Secretary feels that inadequate mensures ars being taken by -those
countries, he is authorized and expected to take any steps necessary to
discoursge activitics which might be inimical to tlese species by per-
sons subject to 17.8. jurisdiction. The Secrctary is also required to
consider, in establishing such lists, any animal ‘which has been des-
ignated ‘)y any foreign country, or pursuant to any international con-
vention, as requiring protection from unrestricted commercs,

G s ® &
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(c) The Sceretary is required to publish lists of endungered species
und threatened species in the Federnl Register. If any person proposes
that a species be listed or delisted, the Sectetary must review tho status
of that specics when he determines in good fuith that substantial
cvidenco Kns been presonted in support of the proposed action. The
Committee intends, by this seetion, to require that thic discretion of the
Sceretary bo exercised so as to provide adequate protection to an
species of fish or wildlife which is or which might become endangered.
The section preseeves designations under current law b{ requiring
republication of existing lists. Uutil such republication, thuse species
cotitinue to be protected ; there will be no hintus pending such vepubli-
cation.

() The Sccretary is authorized to issue appropriate regulations to
protect endangered or threatencd species; ho miny also mnke specifi-
cully applieable any of the prohibitions with regard to threateued
species that. have been listed in scction 9(n' os arc prohibited with
regard to endangered species. Oneo an animal is on the threatened list,
tho Secretary has an slmost infinite number of options availnble to
him with regard to the permitted activitics for those species. 11e may,
for oxnm‘)le, permit taking, but not impoctation of such species. or
he may choose to forbid both tuking and importation but allow the
transportation of such species.

With regard to theatened species, the section goes on to indicate
that. if n cooperative agreement hing been reached, the Federal enforce-

“ment powers will thereafter be coextensive and concurrent with the

state powers of enforcement, This will allow both state and Federnl

management oflizinls to seck enforeement through both state und Fed-

ernl conrts—whichever seems most appropriate in the circumstances

of n given case. The element of concurrent jurisdiction with regnrd to

threntened species, and, as will Iater appear, with regard to endangered

: .ci:s, is n vital element of the protective scheme contemplated under
is Act. :

(e) This paragraph provides authority to the Secrctary to regulnte
species which resemble, cither in the natural state or in the form in
which they enter the country, species which are listed under the author-
ity of section 4. If the enforcement agencies are confronted by a situn-
tion in which they eannot gdeqnuterye distinguish between listed and
nonlisted species of animals, they are authorized to ban the importa-
tion of the “look-alikes.” It is not the intention of the Committee to
ﬁraqt absolutely unrestricted authority to the Secretary in this regard, .

ut if there is a legitimate problem and the Secretary is confronted by
thos. who claim that the product in question does not derive from an
endungered species, he may act to resolve the uncertainty by listing
thespecies. - ¢ .

(f) ‘This section requites that the rule-making procedures of the
Administrative Procedures Act shall be applied to regulations adopted
under this Act. oo .

: LAND ACQUISITION

Sec, 8. This section allows the Secretary to use broad authorities
under this Act, the Migratory Bird Conscrvation Act, the Fish and
Wildlifo Act of 1956 and the Fish and Wildlife Coordination Act for
the purpose of acquiring lands, waters and partinl or total interests
therein in order to establish prograins contemplnted under the Act or
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international Convention. The section suthorizes the Secretary to uso
funds available to him under the Land and Water Consorvation Act
without regard to the nL)pmprintion ceilings provided elsewhere.
The Dopartment of the Interior, which will bo exercising primary
authorities with regard to-the use of thess Land and Water Conserva.
tion Fund moneys, was unable to provide a specific sot of figures as to
anticipated habitat acquisition under this section, but indicnted that its
resent expectations wero that the funds requested wonld not exceed
1.4 million in fiscal year 1074, $8.5 million in fiscal 1975 and $12.5

million in fiscai 1#76.
COOPERATION WITII THE STATES

Src. 6. (a) This subsection requires the Secretary to consuii with the
afected States in carrying out any program authorized under the Act.
That consultation includes discussions before ncquiring lands or any
other action taken under the authority of this Act.

(b) The Secretary is authorized to enter into agreements with any
Stato regarding the administration and management of lands nequired
for purposes of this Act. Revenues reccived are subject to existing
fegisintion concerning state participation in revenues from the
National Wildlife Refuge Systewn, L. .

(c) 'The Secretary is griven authority and direction to enter into co-
operative agreements, which may involve financinl nssistance regard-
ing tho management of endangered spocies, with those state juris-
dictions. Any such cooperative agreeinent must be pursuant toa find-
ing by the Secretary that the state has adequate statutory and

. regulatory authority ‘in its fish or game agencics, or the combined

agency, a3 the cnso niny be, to maiutain a program; that the programs
are in fnct consistent with the purposes of the Act and are acceptable;
that the agency has sufficient authority to perforin necessary investiga-
tions on the status of endangered species or their requirements; that
the state agency is nuthorized to establish programs, including land
acquisition programs, to carry out the provisions of this Act; and
that there is adeqnate provision for public participation in state en-
dangered species programs.

(d) The Secretary is authorized to allocate funds for financial
nssistanco to the states to nssist state programs. With regard to the
moneys authorized under the Act, tha Secretary is required to con-
sider several listed factors in determnining which state geta how much
money. Any funds alloeated which aro unoblignied as of the end of the
fiscal year may be expended until the end of the next fiscal yoar;
lapsed funds may be reallocated by the Secretary pursuant to the Act.
Any cooperative agreements executed pursunnt to this authority st
describe the responsibilities of the parties, the benefits expected to be
derived, the costs of the programs and the state and Federal share of
those costs. Under no circumstances may the Federal share exceed
34 of the total rrognm costs, except that the Federal government may
assuine ¥} of the program costs if two or more states develop n joint
or regionnl progrnm which is acceptable to the Sccretary. He is given
nut-l\orit.{ to advance funds to the state on a reimbursable basis.

(e) The Secretary is req]uired to review any such cooperative and
cost-sharing agreements at least annually. This authority would allow
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the Scerctary to intervene at any Lime if the circumstances were so
changed as to render it imperative in his judgment that the coopera-
tive agreement bo terminnted or that a new agreement be negotiated.
The Commitleo expects the Secretary Lo provide reusonablo notice to
thostales and other affected parties, wherever possible, of his intentions
in making any such mndification.

(l' ‘This prragraph indicates that the states are to be free to develop
regulatory mechanisms which nre more stringent or more restvictive
than those of the Federal government. Existing state endungered
species brograms wonld, for example, be in a position to include species
which were not on the Federal list. The only exception to this is
contnined in the Iangunge which expressly prohibits the state from
voiding actions specifically permitted by Federnl agencies or from
permitiing specific actions forhidden by Federal agencies. In all other
regards, lf\e stato law is not pre-empted, but is merely subject to the
Federal “floor” of regulations under the Act. Thus, lawsalready passed
in States such as New York, Cslifornia and Iawaii, which list addi-
tional species or prohibit such activities as sales within their jurisdic-
tion would reman unaflected.

(g) This raragraph authorizes the Sccretary to promulgate any
approprinta regulations to carry out the section regurding Tinancial
assistance, .

(h) This paragraph anthorizes the Secretary such funds as may be
necesary to carry out the purposes of the section. It is not anticipated
that such funds will exceed $10 million any fiseal year.

INTERAGENCY COOPERATION

Sec. 7. (a) This subsection requires the Secretary and the heads of
all other Federal departments and agencies to use their anthorities
in order to carry out programs for the protection of endangered species
and it further requires that those agencies take tho necessar action
that will not ;eopnrdiu the continuing existence of endangered species
or result in the destruction of critical habitat of those species. To the
oxtent that those actions involve the protection of habitat, the states
must be consnlted, Under the authority of this paragraph, for example,
tho Director of the Park Service would be required to conform the
practices of his agency to the need for protecting the rapidly dwindling
stock of grizzly bears within Yellowstone Park. These hears, which
may be endangered, and are undeninbly threatened, should at least be
protected by supplying them with carcasses from excess elk within
the purk, by curtailing the destruction of habitat by clenrcutting Na- -
tional Forests surrounding the Park, and by preventing hunting until .
their numbers have recovered sufficiently to withstand ﬁ\cse pressures.

. (b) This paragraph authorizes the Secretary of Agriculture to carry
the full cost, or any portion thereof, of any program which is con-
sidored desirablo to carry out the pnurposes of this Act and which
involves installation of any facility or program on private lands, Any
such program must bo directed at assisting private Iand owners to
take actions consistent with the preservation and protection of endan-
gered species whero the landowners wish to do so. The Sccretary of
Agricultura is also authorized to conduct research programs in order
to further the purposes of this Act. Any such research may be carried
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on jointly by the appropriate Secretary and the Seccrelary of
Agriculture, ‘
INTERNATIONAL COOPERATION

Sec. 8. (a) This paragraph authorizes the use of counterpart funds
in forcign countrics, where those countries aro agrecable, to provide
assistanco in the development and manngement of programs which
the Secrctary finds to bo important ¢to endangered species. ‘The Presi-
tlent, under the appropriate provision of Jaw, is authorized to do any-
thing that is mutually considerod as desirablo. ‘Thero is 2 restriction
on tﬁe use of counterpart funds, however, which indicates that in a
case whore counterpart funds are available, they will bo used in prefer-
ence to those authorized under soction 15 of this Act.

(b) The Secretary is authorized and directed to encourage foreign
countries to develop adequato programs for the protection of endan-

red species, to encourage the dovelopment of bilateral and multi-
atoral agreements for the protection of endangered species and to
encourage foreign porsons who take endangerd species of plants or
animals for importation to use such practices as will encourage appro-
printe consorvation practices and protection of endangored specics.

(c) After consultation with the Secretary of State, the Secretary
is nuthorized to use Fedoral employees to devilop personnol programs
relating to endangered species, and to provide training for foreign
pers;mlel in this country or elsewhere, in the management of endan-

red species.
8e(d) he Secretary is authorized, in cooperation with the Secretary
of the Treasury, to develop programs for law enforcement and re-
search, a8 necessary to carry out the 3;" oses of the Act.

(e) This section authorizes thoe establishment of appropriate man-
niement and scientific authoritics as required pursuant to the terins
of the Internationnl Convention, when it becones effective. It also ro-
quires appropriste action under the Convention on Nature Protection
in the Western Homisphere, It is anticipated that the agencies desig-
nated under this section will perform sppropriate functions neces-
sary to assure effective administration of the responsibilitics of the
Uhited States undor the Convention and to advise the public of export
and import controls and the species subject to controls under the
Convention.

PROININITED ACTS

Sec. 9. () Subpar hs (1) through (5) of this paragraph spell
out & number of nchilﬁ{i‘eg which are apec!ﬁcnlly pro nibitgd sithp:e-
spect to endangered (not threatened) species for persons subject to the
jurisdiction of the United States. It includes, in the broadest possible

erms, restrictions on the taking, importation and exrortaﬁon, and
transportation of such spocies, as well as other specified acts. Concur-
rent jurisdiction with states is provided for, where the taking of such
species violates the provisions of an existing cooperative agreement.
Subparagraph (6) makes it unlawful for any person to violate any
regulation promulgated by the Secretary with respect to n threatened
specics. In this respect the Secretary is given authority to prohibit ac-
tivities with respect to threatencd specics which have specifically been
prohibited with respect to endangeted species.

- international Convention. T
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(b). It is unlawful for any person subject to the jurisdiction of the
United States to do anything which would result in n violation of the
ﬁe reference to the definitions in the Con-
vention is m'uircd because A number of terms used in that Conven-
tion, such as “specimon” and “introduction from the sea”, were defined
with special care in that Convention and have highly specific mean-
ings. This rnrngrn h provides that an export permit covering the
shipment ol nonendangered species on Appendix 11 of the Conven-
tion will be presumed to be valid and issued in good faith, unless the
Secretary has relinble evidonco to offset the presumption of validity.,
In all other respects, of course, the requirements and regmlations of
the Act, including. the requircment that such goods be brought in
throngh «losiglmieﬁ ports of entry, accompaniéd by appropriate docu-
mentation, must be followed by the importer; the purpose of para-
grph (b) (2) is to nllow the Sccretary to look behind an export per-
mit only where he has evidence that it does not correctly reflect the
situation in the country in which the animal or plant was originally
taken, or that the permit itself is not valid. .

(c) It is illegn] to engage in business as an importer or exporter of
fish or wildlife without n permit; this category includes zones, brokers,
forwarders and taxidermists. The only exception to this requirement
is provided in the case of businessmen dealing in nonendangered and
nonthrentened species of shellfish and fish which aro imported for
commercial purposes or taken in U.S. waters or on the high seas for
recreational purposes. Permit holders or licensees under this section
are required to keep adequate records, permit inspection of these
records and their premises by the Secretary, and file all required
reports. The Secretary is also authorized to prescribe regulations
under which thesn requirements are to bo curriec‘) out. .

(1) It is illegal for anyone (except in the specified conditions of
the proviso), whether a businessman or otherwise, to fail to file dec-
Iarntions or mports required by the Secretary in conjunction with the
enforcement of this Act or of the Convention. The filing of n false or
misleading report would be a violation of this section.

The subsection is designed to provide the Secretary with the in-
formation which he mnust have on the wildlife shipments which pres-
ently eross U.S. borders in order for this country to participate effcc-
tively in the Convention, which requires a workable syst:m of world-
wide information in this area.

(c) This pnrngru')h makes it illegnl for anyone (excopt in the speci- -
fied cnditions of the proviso), whethier & businessman or otherwise,
to bring in fish or wildlife or plants in any port other than one desig-
nated by the Secretary. The requirement can we waived or modified
at the discretion of the Secretary. Ports slrendy designated under
existing law will continue to bo designated in the future, except as
specifically changed. ) AT

(f) It 18 illegal to conspire to commit, or to sttempt to commit, &
violntion of the Act.

EXCEPTIONS

Src. 10. (8) The Sccretary is allowed to issue permits for nctions
otherwiso prohibited for scientific purposes or for the purpose of en-
hancing the prorngntion or survival of the species affected. The re-
strictions upon the discretion of the Sccretary lie in the requirements
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of subsection (c), as Iater described. Any such activities to encoirage
ropagation or survival may take place in captivity, in a controlled
ﬁabxtat or even in an uncontrolied habitat so fong as this is found to
provide the most practicable and realistic opportunity to encourage
the development of the species concerned. They might even, in extraor-
dinary circumstances, include the power to cull excess members of &
specics where the carrying capacity of its environment is in danger
olf)ecbein overwhelmed. . L.
(b) This paragraph provides the so-called “hardship exemption™,
authorizing the &cnhry to exempt for & period of not to exceed one
ear from the date that & species is first proposed for inclusion on the
ist persons who can show that the listing of that species will create
an undue economic hardship for them. Like subscction (), exemptions
to be provided under this subsection would be subject to the overall
olicy requiroments of subsection (c) of this section. The parngrngb
Hoes not prevont or forestall existing hardship oxemptions under the
Act; it does, however, require that no economic hardship excmption be
ranted covering an animal which is on Appendix I of the Convention
ff the use of the animal is for primarily commercial purposes. The

Secretary is authorized to obtain any information necessary for him -

to decide whether or not the jssuance of such an exemption is justified

and any information so received is to be a matter of gqbllc record._ll
the applicant concludes that this will result in the public release of in-
formation which he would prefer to remain private, he may of course,
docide not to submit his lpglication or to attempt to persunde the Scc-
rotary not to require that information. .

(c) This paragraph prescribes the circumstances under which the
Secretary may grant exemftions under subsections (a) and (b) of this
section. Jt provides overall policy guidance, requiring that the Secre-
tary find and publish his finding that the excinption application was
applied for in good faith (and is not for the purpose of.swckplln.nﬁ
animals or products), is not to the disadvantagoe of the species, and wi
be consistent with the purposes and policies stated in Section 2.

Tho effect of this subsection is to limit substantially the number of
exemptions that may be granted under the nct, but given that theso
exemptions apply to species which sre in danger of extinction, the re-
strictions imposed by this paragraph seom entirely reasonnble.

(d) This subsection oxtonds the exception provided in the Marine
Mammal Protection Act of 1972 (P.L. 02-522) regarding taking of
endangered species by Alaskan natives. Under that Act, cortain types
of taking of endangered species of animals are permitted subject to
the overriding power of the Sccretary to intervene and restrict or pro-
hibit further taking in the intorests of protecting the species or stocks
of those animals. The same powers of intervention are thus preserved
by this Act. While any such taking would not be a violntion of either
the Marine Mammal Protection Act or this Act, the taking would still
be subject to whatever stricter state regulations apply to the taking of
the animnals concerned.

PENALTIES AND ENFORCEMENT

Sce. 11, (a) Civil penaltics are provided for anyone who violates
any provision of the Act, or permits or certificates issued pursuant to
the Act, or regulations,

o=
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All violations preseribed by statute, including those of Section
9(n) (6), are punishable Iy a $10,000 fine, ns are nll violations of any
permit or certificate. It should be noted, however, that only violations
of 9(n) (6) regulations are punishable to this éxtent insofar as they
implement or parallel restrictions specifically enumerated in section
9(n) (1-5), 0(h), 0(c), 9(n) or 9(f). Violntions of any other regula-
tions, if knowingly committed, are punishable by a $5,000 penalty.

The subsection is subject to the requirement that violators be given
an apportunity for a hearing and requires the Sccretary to sus in a
Federal district court to collect any pennltics assessed. Penaltics may
bo remitted or mitigated by the Secretary u;f:n finding of proper causo.
Hearings by the Secretary are required to be conducted subject to the
existing adjudicatory henring requirements of the Administrative
I'rocedyires Act and the Secretary is given authority to issue subpoenns
and other process necessary to determine the facts of the cnse.

(b) Criminal penalties nro also provided for any acts which nré
knowingly taken and which violate the provisions of the Act, or of
any permit or certifiente. Violation of certain regulations will carry
the full penalty, ns in the ease of civil pennlties, and violations of other
reguintions will carry lesser penaltics. The section incorporates a
“finders’ fee provision™, authorizing payment of n portion of the crim-
innl fines to any person who furnishes information, not in the course
of his Federal or state employment, which lends to conviction under
this subsection. :

‘The subsection also authorizes Federal officials to terminate or mod-
ify any outstanding Federal grazing Icase or other agreement allowing
the use of Federal lands upon conviction of a violation under this Act.
It makes mandatory the cancellation of nny Federal fish or game
perniit in similar circunstances for up to one year from the date of
conviction.

(¢) Jurisdiction over offenses and violations under this Act is vested
in United States District Courts. Under the principle of concurrent
jurisdiction. sct ont earlier, state courts may also be vested with proper
Jurisdiction in some cases. :

(d) This paragraph nuthorizes Federal agencies to issue enforce-
ment regnlntions and allows the use of other Federnl personnel and
facilities, with or without reimbursement. It authorizes U.S. judges
and magistrates to issuo warrants for violations of the Act, and rllows
authorized agents to open packnges, scrve warrants, and sicze and hold
goods pending their disposal of the case in the conrts. If the Secretary
permits it, bonds or other surcties may be posted to permit recovery -
of property so seized.

This subsection changes existing law by providing an in rem proced-
ure under which the Secretary mny seek forfeiture of the goods at
any time. or in lieu of a civil penalty. This is required, for example
by cases in which no consignee could be found within the Unite
Slates, or the item was received as n “gift", without constituting a
formal importation.

The section provides for forfeiture of illegal goods, which may,
but need not, take place in conjunction with civil or eriminal proceed-
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ings. It is oxpected that goods properly scized and forfeited would
nogts be retuml:-.e(f if the cretml-’y g):nc udes that the Act has been
violated. Goods other than the prohibited fish or wildli{e inny also
bo forfeited, in the discretion of the court, upon a criminal conyiction
for violation of the Act or any regulations under the Act. It also
preserves existing customs laws regarding scizures.

‘e) The appropriate agency hends are authorized to promulgate
enforcement regulations and fo charge rensonnble fees for expenses
properly incurred under the Act. Any such fees arg to Lo covered
into the Goneral Treasury to the credit of the approprintion covering
such activity. . .

£) This subsection authorizes citizen actious to_enforce the pro-
visions of the Act. It allows any person‘inclugling.u Federnl official, to
scek romedies involving injunctive reliof for violations or potential vio-
Jations of the Act. The languagoe is parallel to that contained in the
recent Marine Protection, Ia:urch and Sanctuaries Act of 1972, and
is to be interpreted in tho same fashion. A o

(g) The Secretarics are directed to coordinate their activities with
those of the Secretary of Agriculture to provide for enforcement of
tho Animal Quarantine and Tariff Acts. In no respect is the authority
so provided intended to limit the authorities otherwiso available to tho
Secretary of Agriculture, ' .

(h) The Act specifically disclnims an{_inlen_t to interfere with the
responsibilities of the Secretary under the Tarilf Act relating to im-
portation of contraband animals, which may or may not aleo be
endangered. .

ENDANOERED PLANTS

Scc. 12. This scction authorizes the Sccretary of the Smithsonian
together with any other interested agencics of the state or Federal

overnment, public or private, to roview plant specics which are or may
Eecome endangered or threatened and possible regulatory programs.
Thoe results of this study are to bo communicated to the Congress at
the time, and wo will then be in 2 position to consider the necessity for
further amendments to this legislation.

CONFORMING AMENDMENTS

‘Sec. 13. For the most part, the amendments in this section simply
conform existing Jaws to the provisions of this Act, as reported. The
Committeo has made a conscientious effort to find all refereiices to the
existing laws, and to correct them to refer to the new Endangered and
Threatened Species Act of 1073. It is presumed that any references to
older legislation which have not heen so conformed would continue to
refer to this Act.

Subsection (d) of this section handles a housckeeping change which
was brought to the attention of the Committee nfter ennctment of 'L
92-534 last year, dealing with the acquisition of Innds in national con-
servation and recreation areas. As amended, the legislation will permit
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the ncquisition of lands within the boundarics of such areas, a3 well
as those adjacent to them.

As to tho recent Marine Mammal Protection Act of 1972, a number
of changes nre made to conform the referenco to this Act. 'Fhere is no
intention whatever to repeal any portion of that Act, end it is intended
that tie more restrictive provisions of eaciv inw wiii prevaii, to tie
extent that any conflict may later appenr.

REIFALER

See. 14. This section repenls the existing 1966 and 1969 endangered
gpecies acts, which have been superseded by thisbill.

AUTHORIZATIONS

Sec. 15. This section nuthorizes certnin sums to the Interior and Com-
meree Depnrtments for the curvent and next two fiscal years. The sums

. f .
antharizad arn in lina with tha aca i, rorram
QULASTIZCH QS 15 2IN0 Wit g agoney pnv'\!ctiﬂﬂs o1 pregram H{‘%d"a

for the ycars in question, and provide n total of $27.6 million for
these three years.

EFFECTIVE DATE

Scc. 16. The effective dnte of the legislation is the dale of its en-
actment.

Cost or Tie Lratst.aTion

In the event that this legislation is enacted into law, the Committes
estimates the mnximum costs to the Federal Government, on the basis
of information supplied by the Executive Branch, to be as folloiws:

The Departments of the Interior and Commerce estimato their

three zonr costs to be $69.9 million, as represented by the follow-
ing table: ) ’
il miltions of dollors}
Flscal yosr~—
) 178 e
T} e 1 e easesiessessasssses et o : i tH
, Pregtam costs (sec. 15):
_-lovhv.......:::::: ............. ,g I::
% SR e a3

1t is to be noted the Department of the Interior anticipates habitat
acquisition costs will be grovided by the Land and Water Conservation
Fund. The Smithsonian Institution and the Department of Agriculture
anticipate any cost to their agencies in implementing the legislation
will bo borne by existing program authorizations. '

After reviewing the foregoing estimate of costs with respect to
this legisiation, the Committee has concluded that these costs are
reasonnble and that the costs incutred in carrying out this legislation
will be consistent with those estimates.
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[{From the Congressional Record, SBept. 18, 1973) \
House Consmeration axp Passace or H.R, 37, Wit AMenouENTS
ENDANGERED AND THREATENED SPECIES CONSERVATION ACT OF 1913

Mr. Dinorrt. Mr. Speaker, I move to suspond the rules and pass
the bill (H.R. 87) to provide for the consorvation, protection, and
propagation of species or subspecies of fish and wildlifo that aro
threatened with extinction or Jikely within the foresceable future to
become threatened with extinction,and for other purposes, asamended.

The Clerk read as follows: & 8

B : &

Be it enacled by the Benale and Houae of Represcniatives of the United Blates
of America in Conpress esacmbled, That this Act, with the followlng table of
contenta, may be cited as the “Endangered and Threatened Specles Conservation
Act of 1973",

TADLE OF CONTENTS

8ec. 2. Findings, purposes, and policy.
8ec. 8. Definitions.
Sec. 4. Determiuation of endangered species and threatened specles.
Sec. 5. Land acqulsition. :
Sec. 6. Cooperation with tbe States.
Bec. 7. Interagency cooperation.
Bec. 8. International cooperation.
Sec. 0. Probibited acts.
Bec. 10. Exceptions.
Sec. 11. Penalties and entorcement.
Sec. 12 Endangered planta.
Sec. 13. Conforming amendments.
Sec. 14. Repealer.
Sec. 16. Authorization of appropriations.
Bec. 10. Effective date.
VINDINGS, PURPOSE, AND POLICT

Szc. 2. (a) The Congress finds and declares that one of the unfortunate conse-
quences of growth and development In the United States and elsewhbere has been
the extermination of some specles or subspecles ot fish, wildlife, apd plants; that
serlous losses 1n species of wild animals with educational, historical, recreational,
and sclentific ralue have occurred and are occurring; that the United States bas

edged Itself, pursuant to migralory bird treaties with Canada and Mexico, the

igratory and Endangered Bird Treaty wilh Japan, the Convention on Nature
Protection and Wildlife Preservation In the Western Hemisphere, the Inter-
national Conventlon for the Northwest Atlantic Flsheries, the International
Convention for the High Beas Fisheries ot the North P'acific Ocean, the Con-
ventlon on International Trade In Endangered Specles of Wild Fauns and Flora,
and other Internationnl agreements, to conserve and protect, where practicable,
the various specles of fish, wildlite, and plants facing extinction; that a key to
more effective protection and management of native fish and wildlife that are
endangered or threatened fs tn encourage and asalst the States In developing pro-
grams for such fish and wildlife; and that the conservatlon, protection, restora-
tion, or propagation of auch species will inure to the benefit of all citizens.

{b) The purposes of this Act are to provide a means whereby the ecosystema
upon which endangered specien and threatened apecien depend may he con-
served, protected, or restored, to provide a program for the connervation, pro-
tection, restoratlon, or propagation of such endangered specles and threatened
specles, and to take such steps as inay he approprinte to achieve the purposes of
the treatles and conventionn set farth in subsection (n) of thin section.

(c) It Is turther declared to be the policy of Congresa that all Federal depart-
ments and agencies shall seek to protect endnngered apecles and threatened

ipe:lu and shall utilize thelr authorities In furtherance of the purposes of this
¢
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DEFINITIONS

Stc. 3. For the purposes of this Act—

(1) ‘The term “Conventlon” means the Convention on International Trade In
Fndangered Specles of Wild Fauna and Flora rigned on March 3, 1073, and the
appeadices thereto. )

(2) The term “endangered specles” means any specles of fish or wildlitc which
ia In danger of extinction throughout all or a significant portion of itr range.

(3) The term “fish or wildlife” means sny wild member of the anliual kingdon,
whether or not ratsed In eaptivity, Including without lhinltation, any mammal,
ish, hird (Including any migeatory, sonmigratory, or endangered bird for which
protection Is anlso sfforded by treaty or other international agreement) am-
phibian, reptile, moluak, or crustacesn, and includes any part, product, egg, or
offepring thereof, or the dead Lody or parts thereof.

('4) The term “forelgn commmerce” Includes, among other things, any trans-
action—

(A) between persons within one foreign conntry;

{B) Letween persons In two ar more forelgn countries;

(C) bLetween a person wilhin the United Stales aml a person in a foreign
country ; or

(D) between persons within the United States, where the fish and wildiite In
question are moving In any counlry or countrles outside the United States,

(5) The term “Import” means to land on, bring Into, or Introduce into, or
attemnpt to land on, bring luto, or Introduce into, any place subject to the jurisdle.
tion of the United States, whether or not such landing, bringing, or Introduction
constitutes an fmportation within the meaning ot the customs laws of the United
States.

(0) The lerm “person” means (A) any private person or entity, and (B) eny
officer, employee, agent, departmeut, or Instrumentality of the Federal Govern-
ment, of any State or political subdlvision thereof, or of any forelgn government.

(1) Tho term “plant” meana any member of (he plant kingdom, lucluding sceds,

rootn and other parts thereof.
. (8) Tho term “Secretary” means, except as otherwlse hereln provided, the Sec-
tetary of the Interlor or the Secretary of Commerce an program responsibilitien
are vested pursuant to the provisions of Reorgsoization I'lan Numbered 4 of 1070
except that with respect to the enforcement of the provisions of this Act and the
Convention which pertain to the Importation or exportation of terrestrial plants,
the term means the Secretary of Agriculture.

(P) The term “species” Includes any subspecles of fish or wildlife or planta and
any other group of fish or wildiife of the same specles or smaller taxa In common
rpatisl arrangement that Interbreed when mature.

{10) The term “Stale” means any of the several States, the District of Colum-
bila, the Commonwenith of 1'uerto Rico, Amerlcan S8amon, the Virgin Islands,
Guam, and the Trust Territory of the Pacific Islands.

(11) ‘The term “take” means to harass, pursue, hunt, shoot, wound, kiil, trap,
caplure, or collect, or to atiempt to harass, pursue, hunt, xhoot, wound, kill, trap,
capture or collect. )

(12) The term “lhreatened epecies” menns any rpecies of firh or wlldlife which

Tle likely to becowe an endangered specics within the foresc~able future through-

out alt or & significant portion of itx range.

(13) The term “United States”, when used in a geographlcal context, Includes
all States.

DETERMINATION OF ENDANGERED SPECIES AND TIHREATENED BPECIES

Sec. 4. (a) The Secrelary shall by regulation determine whether any fish or
wildlite Is an endnugered npeclies or & threatened specles hecnuse of any of the
following factors:

(]) the present or threatencd destruction, modificatlon, or curtaliment of its
habitat or renge;

(2) averutitization for commerelnl, porting, sclentific, or educational purpnses ;

(3) discaze of predatlon;

{4) the Inndequacy of existing regulatory mechanisms; or

(6) other natural or manmnde faclors affecting {tx continucd existence.

(b) (1) The Secretary shall make deternilnations required by subsection (a) of
this section on the basis of the Lest scleutific and commercial data avallable to him
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IHLR. 37 revises and extends existing law—Jaw which was proposed
by this committee in carlier years. As far as it went, the enrlier legis-
lation has been valuable—even invaluable—but that law did not go
far enougéh. That defect we hope to remedy today.

H.R. 37 comes on the heels of and implements, an important inter-
national convention, which produced a treaty providing for the pro-
tection and nreservation of endangered species of plants and animals.
That Convention, signed by the United States on March 3 of this
year, has been submitted to the Congress for approval by the Sennte
and was in fact approved 5 months later. That is pretty fast nction
and I would hope that we can reciprocate by moving promptly on
H.R. 37 today. :

That additional protection for endangered species of plants and
animals is necessary is indisputable. Within the past. few years, it was
necessary for the Department of the Interior Lo place eight species
of whales on that list, and as many species of “spotted cats”: leopards,
tigers, cheetahs, et cetera.

For the most part, the principal threat to animals stems from the

destruction of their habitat. The destruction may be intentional, as’

would be the case in clearing of fields and forests for development of
resource extraction, or it may be unintentional, as in the case of the
spread of pesticides beyond their target arca. Whether it is intentional
or not, however, the result is unfortunate for the species of animals
that depend on that habitat, most of whom ave slready living on thy
edge of survival. H.R. 37 will mect this problem by providing funds
for acquisition of critical habitat through the usc of the land and water
conservation fund. It will also enable the Department of Agriculture
to cooperate with willing Inndowners who desire to assist in the pro-
tection of endangered species, but who are understandably unwilling
to do s0 at axcessive cost to themselves.

Another hazard to endangered species arises from those who would
capture or kill them for pleasure or profit. There is no way that the
Congress can mnke it less pleasurable for a person to take an animal,
but we can certainly make it less profitable for them to do so. H.R. 37
makes it & Federal offenss to violate the nct or regulations published

ursuant to the act, and prescribes penalties and fines of up to $20,000
or persons convicted of violations.

I should point out, however, that in our desire to create unpleasant
consequences for those who violate the act, wo liave at the same time

n very aware of the need to assure due process for anyone accused
of violating the act. There are requirements for public hearings on
violntions, with & full opsortunity for the defendants to review the
evidence against them, and judicial review of decisions which are felt
to be unjust.

Protection of endangered species is, as the gentleman from Michigan
has nlmdi indicated, far morn than s matter of esthetics. As our
report on the bill points out, endangered specics of rlnnts and animals
possess genctic characteristics which cannat be replaced or artificinlly
reproduced. Once the passenﬁer pigeon disn?pcared, it was gone. It
will not, and cannot, ever be back. Tho loss of the passenger pigeon is
unfortunate; it may or may not be tragic. The loss of the blue whale,
on the other hand, might very well be tragic: It is possibly the largest
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mammal ever to havo existed on the face of tho Earth, and it may be
the most cflicient harvester of tiny marine life that exists today. ¥n Y
protein-hungry world, the loss of huge potentinl sources of food is not
an occasion which can boe lightly considered.

When we threaten endangered species, we tinker with our own
futures. Wo run risks whose magnitude we understand dimly, if at all.
And we do so, for the most part, for reasons that can be described most
charitably as trivial,

The pnrrosn and intent of the hill hefore you is to bring into focus
tha costs of further endangering the plants and animals of this world.
I believe that we have ncllievm'i' this objective, and 1 support ihe bill
strongly, and urge the support of my collengues. '

Mr. DinoEvt. Mr. Speaker, T yield mysolf 3 minutes.

Mr. Speaker, I strongly urge ennctment of IL,R. 37, a bill to protect
and enconrage endangered and threatened species of fish and wildlife.
'This bill has been considered at length by our committes in the courss
of hearings during this and the previous Congress. It has been unani-
mously endorsed by members of our subcommittee and by members of
the full Committce on Merchant Marine and Fisherics. It should be
enacted today.

1LR. 37 amends and extends laws now on the books: Endangered
species legislation enacted in 1966 and 1969. The existing laws are
sonnd, as far as they go, but later ovents have shown that they do not
go far enough. Present laws need to be made more flexible, to adapt
themselves to the needs of the animals themselves and to deal with
problems which did not exist until a few years ago. :

There is a further need, which enactment of this legislation will
mect. In March of this year, representatives of 80 nations met in Wash-
ington, in response to an earlier congressional directive, and negotiated
a comprehensive convention for the protection of endangered species
of plants and animals. On August 3, that convention was approved by
the Senato, making this country the first to approve the convention,
That it will ultimately be in force—which will take place after the
10th ratification takes rlnce—is not questioned by anyone. Enactment
of ILR. 37 will take all the steps which must be taken by this country
in order to fully implement the requirements of this convention. It
will place us in the forefront of the nations of the world that have
expressed interest and concern for this gmblcm.

ho principal changes to be effected by passage of JI.R. 37 are:
“First, it extends protection to animals which may become endan-
gered, as well as to those which are now endangered.

Second, it extends protection to animals which aro in trouble in any
significant portion of their range, rather than threatened, and they
must now be, with worldwide oxtinction.

Third, it makes taking of such animals a Federal offense.

Fourth, it eliminates existing dollar ceilings on acquisition of eritical
habitat for such species. The present ceiling, which has been almost
exhausted, is $15 million.

Fifth, it gives to the Deprriment. of Commarce the authority to
manage endangered and threatened species which were transferred
1o themn under Reorganization Plan No. 4 of 1070.

Sixth, it nuthorizes the use of counterpart funds for programs in-
volving foreign countrics, wherever thisisappropriate.
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There is no objection that I know of to the aims of this bill. It is the
product of some very good mutual cooperation between the adminis-
tration and our comunittee, and deserves tho favorable consideration of
every Member of the House. »

Mr. Buacar. Mr. Speaker, I want to express my support for H.R. 37
and stror:gl‘y urgeits

The need for this bill is manifest; our hearings in the Merchant
Marine and Fisheries Ccmmittee clearly established the scrious danger
to many species in our environment. . .

But 1 also want to recommend the bill, which I cosponsored with
many of my colleagues on the committee, for another reason: it repre-
senis a pound approsch {o tackling envitonmontal probleins, We are
doing three things in this bill which are important and which should
be models for future environmental legislation. .

First, we are defining the problem as broadly as possible. Instead of
merely protecting those species which are now in danger, we are
developing & concept of protection which will have continuous force.
We are includinp 06s species which, at somo future date, might be-
come endangered. This is & long range and comprehiensive approach to
the problem of environmental protection, and this is as it should be.
The seriousness of the problem amply ;usliﬁcs such ection.

Second, we are making the killing of animnls in the protected class
a Federal offense. This approach is also fundamentally important, 11
we are going to havo effective envirorunental logisintion we must write
tough penalties for violation of the law. A gain, no other approach docs
justico to the soriousness of the problem. .

Third, the bill climinates existing dollar ccilings on the acquisition
by the Federal Govornment of critical habitat. areas. This provision
ropresents an important philosophy in environmental legislation—
namely, that if we aro serious about preserving our environment we
are going to havo to spend some real money. It is not a question of say-
ing that cost is no object, but of determining that unwise cost restric-
tion now may do damage that will Iater cost far more, and inay not be
correctable at all.

Mr. Speeker, I urge all my colleagues to support this bill, What it
does is right, and the way it does it is rifht.. nd so is the time.

Mr. Hanmnaron, Mr. Speaker, by polluting the air and water, de-
stroyini natural habitats, and catering to commercial demands for
items like rare furs, man unnaturally interferes in the natursl process
of evolution. IL.R. 37, the Endangered and Threatened Species Act of
1973, is designed to rectify the harm that has been done.

The legislation changes and enlarges the scope of existing conscrva-
tion law by extending protection to animals which imay become endan-
gered, as well as those now endangered ; by making the killing of such
animals a Fexderal offense: by eliminating cxisting limitations on the
l:a;isition of critical habitat arca; by nllowing States to adopt nore
resirictivo legisintion than the Federnl Government if they wish; and
by mandating the Sccretary of tho Smithsonian Institution to study
any plant specles in possible danger of extinction, with the objective
of recommending further action that Congress should take to protect
endangered plant life.

It scems to me that man may lose more than he thinks, if he does not
act to correct his interferenco with nature. A particular animal or
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plant specics contributes much more to the world than general esthetic
ploasure; it contributes to that much-used but little-undorstood phrase
“the balance of nature.” If inan is going to grow sufficient food for
himself; find curcs for the discases that plague him, and expand his
understanding of how his own body functions, he will have to derive
much of the needed knowledge from his fellow specics. '

In his effort to guard the Earth from his own awesome technological
capncity, man hns yet to fearn that an instinct for seif-preservation is
not enough. 1o must direct both his intellect and ability to plan for
the future toward insuring his self-preservation, as well. 11.R. 37 repre-
sonts recognition of this imperative.

Mr. ANNONzio. Mr. Speaker, H.R. 37—legislation for which I am
a cosponsor, Passage of this measure today will be one more significant
step toward righting a serious wrong. Simply stated—many of the
thousands of animal specics which have disappeared from the face of
the Earth have gone becauss of the interference of mankind. Nearly 2
thousand species arc endangered today becnusa of man’s interference
with natura! habitats, because of his greed, and because he fouls the sic
and tho waters. We have filled the Red ook of the International
Union for the Conservation of Nature with mammals, birds and fishes
who are runninﬁlout of places to go to escape human carelessness.

Ilistoricnllr s evolution of new species and the declino of others

mns a nabun neanace _§# e it
was & natural process—the result of vorious natural forces. However

23 man emorged as 8 more dominant life form, l:hings began to change.
Our powerful technologies and our blind desire for *progress” enabred
us to interrupt the rh{t m of nature.

In the name of fashion, we have stalked our big cats and birds with
showy plumage until they are gone forever from the faco of the
Enarth—or threatened with extinction. In the name of science and
education, we have shipped—and killed through poor and unregulated
shipping regulations—countless animals.
_ Ench year our growing world population places greater and greater
stress on wilderness areas and national parks. We have crowded many
specios to the point where their numbers are too slight to insure sur-
vival in their natural habitat. Often, that habitat is threatened by land
development.

Wo have mistreated our wildlife—one of nature's greatest gifts—
and wo are paying a hiﬁh price. We have made attempts to stop the
ravago of wild animals, but unless we do more, the prico we pay will bo

- slill higher. Already wo have denied our children and all generations

that follow the wonder of some of our animals. We must not, as an -
international people, hesitate any longer, or wo will senl the fate of
grizzly and polar bears, spotted cats and so on. Tho balance of nature,
oql(vllll_réch we depend for our survival, depends on the survival of our
wildlife.

Any nction we take now will, unfortunntely, be too late to save some
specics presently on the Jist. But we still have a chance to save thou-
snhds and thousands of specics. We can still cut the Red Book list back
drastically and incrense our own well-being at the samo time. Not all,
but certainly some of the wrongs man has perpetrated on wildlife, can

still bo righted. I think the measures which we are considering today
can help in that direction.
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ll‘.n- the Congressional Record, July 24, 1978}
Bzxara Cowmwenaion Axp Passace or S. 1083, Wrrn Aszxoxants
' Exvinotke Srbcrea Acr or 1078

The Acrine Preswexnt pro tempore (Mr. Nunn). Under the previous
order the Senate will proceed to the consideration bf S. 1983, which
will be stated by title. ) :

~ Thebill wasstated by title as follows:

A blll (8. 1983) to provide for the conservation, protection, and propagation
of fes or subspecies ot fish abd wildlife that are threatened with extinction
or likely within the foreseeable future to become threatened with extinction,
and for other purposes. '

The Senate proceeded to consider the bill which had been reported
from the Committes on Commercs with an amendment to strike out all
after the enacting clause and insert:

That this Act may be cited as the “Endangered Specles Act of 1078,
SECLARATION OF POLICY
Bzo. 2, (a) Finommas.—The Congress finds and declares that—

(1) various specles of Sah, wildlife, and plants in the United States have

been rendered extinet as a consequence of economlic growth and development
untempered by adequate concern and conservation ;

(2) otber -r;clu of Bsh, wildlife aud plants have been 80 depleted in
numbers that (hey are in danger of or threatened with extinction :

(3) thesa apecies of fsh, wildlife and plants are of educational, historlcal,
recreational, and scientific value to the Nation and its people ;

(4) the United States has pledged itsell ag a sovereign state in the Inter-

. patlonsl community to conserve and protect td the extent practicable the
varions species of fish or wildlife and plants faciog estinction, pursuant to—
(A) migratory bird treaties with Canade and Mexico;
(B) the Migratory and Endangered Bird Treaty with Japan;
(C) the Convention on Nature Protection and Wildlife Freservation
in the Western Hemligphere}

) n(.l‘){’ the International Conventlon for tbe Norlhwest Allantle

sheries;

(B) the International Convention for the High Seas Fisherles of the
North Pacific Ocean; '

(F') the Convention on International Trade In Endangered Specles of
Wia Fauna eod Flora; and

(0) otber Intarnational agreements.

(8) encoursging the States, through Federal financial aralstance and a
system of Incentives, to develop and maintaln conservatlon, protection, res-
toration, and propagation programs which meet oatloval and international
standards 1s & key to meeling tha Nation's International commitinents and to
better saf: rding, for the benefit of all citizens, the Nation's heritage In
fish and wlidlife. :

(b) Puxrroszs.—The Coungress hereby declares that the purposes and policy of
this Act are to—

(1) provide ap effective means Lo conserve, protect' and restore the eco-
:uman upon which endangered and threatened specles of fish or wildiite

epend §

(2) provide a viable program for the conservation, protection, restoration,
and propagation of endangered and threatened species

(3) take all appropriate steps to Implement the Natlon'a intervatlonal
cominitments with reapect to endangered and threatened fish or wildlife ; and

(4) losure that sll depariments, agencies, and Instrumentalities of the
United Btlates seek. within the scope of thelr authorily and administrative
Jurisdiction, to protect endangered and threatened specles.

- — Gm— -
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pEFINITIONS
Brc. 3. As used iIn this Act— }

(1) “Conventlon” meana the Conventlon on International Trade in Endan-
gered Species of Wild Fauna and Flora, signed on March 3, 1073, aud the
appeodices thereto,

(2) “Endsngered species” menna auy apecics of fish or wild!life which Is In
danger of extinetion throughout all or a significant portion of lts rangs.

() “Flsh or wildlife” meann any Hring memiber of the animsl kingdom and
the remains of sny dead member of the animal kingdon, Inctuding, but oot
Winited to, any mammal, fish, bird, amphiblan, reptlic, mollurk, crustacesn,
arthropod or other Inveriebmte or any part, rgg, or offspring of apy such
member, or any product produced from any part or paris of the remains of
any such member.

(4) “Forelgn commerce” Includes any transaction—

(A) Letween persons within one foreign country ;

{D}) between peraons In two or moro forelgn countries;

{C) between a person within the United States and a person in a for-
elgn country; or :

(D) between persons within the United States, where the fish or wild-
Iite Involved are moving In any couniry or countries outside the United
States.

{5) “Import*” means to Innd on, bring Into, ar Introduce luto, or atterupt to
land on, bring Into, or jntroduce 1nto, nny place subject to the jurisdiction of
the United Statea, whethor or not such landing, bringing, oc introduction con-
stitutes an importation within the meaning of the customs laws of the United
States.

(1) “Person” means an Individual, corporation, partnership, trust, assocla-
tlon, or any other private entity, or avy officer. employee, ageat, department,
or lostrumentality of the Federal Governroeot, of any State or political sub-
dlivisjon thereof, or of any forelgn government,

(7) “Planl” means any member of the plant kingdom, Including seeds,
rootr, or other parts of any such member. .

{8) “Secretary” means, except as otherwise provided, the Secretary of the
Interior or the Recretary of Commerce in the same manner In which program
responsibilities are vested under Reorganisation Plan Numbered 4 of 31070.
With reapect to enforcement of the provisions of this Act and of the Consen-
tlon, which periain to the importation of terrestrial plants, the term menns
the Secretary of Agriculture.

(0) “Speclen” Includes any aubspecies or nther group of fish or wildiife ot
the same specles or lenser taxa In common spatial arrangement that loter-
breed when mature. .

(10) “State” means any State, the Distelct of Columbia, the Commonstvealth
of Puerto Rico, Americsn Samona, the Virgin Inlanda, Guam, and the Trust
Territory of the Pacific Ialands

(11) “State agency” menns the State agency, department, hoard, commts-
slon, or other governmental entity which Ia responathle tor the management
and conpervation of fixh nnd wildtife resourca within n State. .

(32) “Take” means to harass, pursue, hunt, shoot, wound, kiil, trap, cap-
ture, or cotlect, or to silempt to engoge In any auch ronduct.

(13) “Threatened rpeclen’™ means any specles of 8sh or wildlife which la
Hkely to became gn endangered speclen within the foreaccable futuce through-
out all or a algnificant portion of lts range.

s u(:{) “United States”, when used In a geographical sense, focludes all
es,

DETERMINATION OF ENDANGERED OR TIREZATENED Ssrrcles

8ro. 4. (a) Grnraar.—The Becrelary shall by regulatinn determive whether any
fab or wildlife Iy an endangered or threatened rpecies an a result of any of the
following fsctors:

(1) the present or threatened destruction, mmlification, or curtallment of
Ite habitat or renge;

(2) overutilization for commerclal, sporting, scientifie, or educstional
rposes ;
(3) disease or predation;
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() Errzoriva Date—Bxcept as otherwise provided in this section, the provi-
slons of thia Act shall become effective in thelr entirety upon the date of enact-
ment of this Act.

MARINE MAMMALS ACT

8ec. 17, Oonrtlcru.;l:xeept as otherwise provided In this Act. no provision of
this Act shall take precedence over any more restrictive confiicting provision of
the Marine Mammals I’rotectlon Act of 1072,

AUTHORISATION FOR APPROPRIATIONS

Src. 18. For purposes of this Act, other than scction 6 and section 13 of this
Act, there are suthorized to be appropriated such suins ns are necessary. not to
exceed $3,000,000 for the fiscal year ending June 30, 1974 ; not to exceed $6.660,000
for the fiscal year ending June 3, 1075 ; and not to exceed $8,870,000 for the fiscal
year ending June 30, 1076,

The Acrina Presinent pro tempore. The time for debate on this bill
will be limited to 1 hour, to be equally divided and controlled by the
majotity leader and the minority leader or their desiFnees, with 30
minutes on any amendment, debatable motion, or appeal.

The Senator from Californin is recognized.

Mr. Tunner. Mr. President, I yield to the Senator from Alaska.

Mr, Stzvens. I only wanted to have stated the time situation. I shall

handlo the bill for the minerity.

Tho Acrinag Pnesibent pro tempore, The Senators from California
and Alnska, according to the understunding of the Chair, are the
des{ﬁ?ees of the mn'ionty leader and the minority leader.

Who yields tiine

Mr. Tunney. Mr. President, the Endangered Specics Act of 1973 is
a vital picce of legislation which is absolutely necessary to provide
protection to our Nation's specics of wildlife that are threatened with
extinction. .

The goal of the Endangered Species Act is lo conserve, protect,
restore, and propagnte specics of fish and wildlife, that are in im-
minent danger of extinction or nre likely to become endangered within
the foresceable future. ‘This bill employs several mechanisms to insure
the accomplishment of this goal. They include provision of greater
authority to the Sccretaries of Interior and Commerce to list endan-
gered or threntened animals, encouragement of further international
cooperation for the protection of these animals, provision for the nc-

uisition of habitat useful for the purposes of this act, and incentives
or the establishment of effective endangered species programs by the
several States,

Thero is an urgent need for this type of protective legisiation. In our
country alone, there are 109 species listed as endangered by the Secre-
tary of tho Interior. On his foreign list, there are over 300 specics.
Furthermore, the situation continues to worsen. The rato of extinction

hns increased to a point where, on the average, one specics disappears
overy year,

T nisI is an ex!.remelly dis“nrf»ing trend. To all?w the extinction of
animal species is ecologica onomijcally, and ethically unsound.
Ench specics provides a sex:v!ée io ils envnrc;nmcnt; each species is a
part of an immensely complicated ecological organization, the stability
of which rests on the health of its components. At present, we are
unsure of the total contribution of each species of fish and wildlife to
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the health of our ecology. To permit the extinction of any species
which contributes to the support of this structure without knowledge
of the cost or benefits of such extinction is to carelessly tamper with
the health of the structure itself.

The existence of each species i3 also important to the growth of our
sciontific knowledge of man and his environment. Diversity of gonetic
types is necessary for thorough scientific knowledge. ‘There is a yet
unknown polential for investigation into these species' genetic struc-
ture which must remain unhindered if we wish to probe for further
knowledge and the transfer of that knowledge into beneficial uses for
man
- Finally, many of these animals simply give us esthetic pleasure. We
like to view them in zoos and in their natural habitats. We, and our
children, learn from these species about the diversity of our universe

. and the many forms of life which are necessary to support our boun-

tiful and wonderful environment.

For these reasons, it is important that we adopt this act to protoct
our wildlife. In prior legislation we have taken several steps toward
solution of the problem. in 1966 and in 1969, we provided the Secre-
tary with the power to list species or subspecies of fish and wildlife
that were threatened with extinction. Importation of these species from
foreign countries was prohibited. Federal endangered wildlife reserves
were encouraged by authorization of grants for land acquisition. How-
over these provisions only gave limited protection to domestic endan-
liored specics; and the Federnl grant program terminated last ycar.
‘L'here is still no Federsl prohibition against the taking of endangered
species, still ne widesprend action to conserve and restore these ani-
mals, and the problem of the continuing extinction of species still
exista.

The challenge before us now is to protect these srecics and their vital
habitat and to restore their numbers to optimum fevels. S. 1983 would
accomplish this goal in several ways. First, it provides protection to a
broader range o% species by affording the Secretary the power to fist
animals which he determines are likely in the foresceablo future to
become extinct, as well as thoss animals which are presently threat-
ened with extinction. This gives the Secretary and the States which
adopt endangered specics management plans, the ability not only to
protect the last remaining members of the species but to take steps to

" insure that specices which are likely to be threatened with extinction

never reach tho state of being presently endangered.

The bill would thus hopefully, Krevent a crisis situation from oc-
curring for a number of species which would otherwise come close Lo
eatinction in future years, ‘Uhe two lovels of classification facilitate
rogulations that are tailored to the nceds of the animal while minimiz-
ing the use of the most stringent prohibitions. Since most of our
respitrces for restoring and propagating species lie with the Shus‘
they sro encournged to use their discretion to promote the recovery o
threatened species and Federal prohibitions against taking must be
absolutely enforced only for those species on the brink of extinction.

To aid in the delicate and highly specialized task of listing these
animals, tho Secretary is required to appoint an advisory committee
to assist him in the designation of endangered and threatened species.
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To insuro that the States that may be effected by the Secretary’s desig-
nation nro fully nctive through the listing process, the Sceretary must
consult with tho States effected prior to listing nny species. Further-
mbre, half the members of the advisory committee must be employei
by State governments, )

Many species have been inadvertently exterminated by a negligent
destruction of their habitat. Their habitats have heen cut in size, pol-
luted, or otherwiso nltered so that they arc unsuitable environinents
for natural populations of fish and wildlife. Under this bill, we can
take steps to make ainends for our negligent encroachment. The Secre-
tary would be empowered to use the Innd nequisition anthority granted
lorilim in certain existing legislation to acquire land for the uso of
the endangered species programs. The bill nlso eliminates the restric-
tive ceiling which was placed on fundsavailable to the Land and Water
Conscrvation Fund Act b¥ the Act of 1069. Through these Jand acyni-
sition provisions, wn will be able to conserve habitats necessary to
protect fish and wildlife from further destruction. L.

Although most endangered species are threatened primarily by the
destruction of their natural hnbitats, a significant portion of these
animals are subject to predation by man for comumercial, spott, con-
sumption, or other purpeses. The provisions in S. 1983 would prohibit
the commerco in or the importation, exportation, or taking of endan-
gered species except where permitted by the Secretary for scientifie
purposes in furtherance of the purpose of this act, or for the propagn-
tion of such specics in eaptivity in a controlled habitat. Amendments
which will ba offered today, and which would greatly add to the
purposes of this nct. would permit otherwise prohibited nets when they.
are undertaken to enhance the propagntion or survival of the affected
species or to prevent serious and otherwise unavoidable threats to hu-
nan health or the environment.

In order to minimiza economic hardship on persons who ontered into
contracts prior to the of the act, such persons are permitted
for n limited period of time to engage in activitics which wonld other-
wiso be in violation of the act.

Alaska Natives are allowed, under regulations to ho adopted by the
Secretary, to (ake animals for consumption or uso in a native commn-
nlityhor for the production of authentic native articles of handicraft or
clothing,

Undgr the Lill, the taking of an endangered soecica for their sale or
movement in interstato or foreign commerce is forhididen. Violators of
any prohibition under this lill will bo linble for a civil pensity of up to
$10,000. Knowing violators of the law will be liable for a criminal
ponsity of up to $20,000 and/or imprisonment for up to 1 year, The
most important protectivo provisions of this bill are those which will
improve the condition of existing anccies. These will bo actions taken
by the Secretary, the States, and individunl citizens, However, wamust
extond some protection to animals subject to unvestrained predation.

Among the greatest. contrilmtions that have been mnde to the con-
sorvation, restoration, protection, and propagation of endangrered and
threatoned species nve the contributions made by private citizens. Ex-
ceptions to the prohibitions coulil be mude by the Sceretary wherover
possibla to encourngo individual actions which will further the pur-
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posos of this act. Recent activities by the Sccrotary to prosecuts indi-
viduals involved in harlcss violations of prior acts which were pairt of
programs designed to restore endangored species appear to have boen
taken counter to the purposcs of our earlior legislation, P’ennlty pro-
visions of this act aro intended Lo be used to prevent activity which
may be actually harinful to & species or its individual membors and
not ::crcly to employ the law enforcement divisions of the depart-
monts,

1 would liko Lo discuss what is perhaps the most important soction
of this bill. Important because I believe it provides the most eflective
means to achieve the Hurposes of this bill. Undoubtedly, the threatened
extinction of our wildlife is a national problem, necessitating involve-
mont of the Federal Government. Endangered anisnals are not. limited
to nny one ares or State of the Nalion so it is impossible for the indi-
vidual States to limit their movement in interstate or foreign com-
morce. Furthermore, no one State should be responsille for balancin
its interests, with those of other States, for the entire Nation, Centra
authority is necessary to oversee endangered species profection pro-
[,irmns and to insure that local political pressures do not Jead fo the
destruction of a vital national asset.

On tho other hand, it was well established in the hearings record
that most of the States possess much greater wildlife management. ve-
sources than does the Federal Government. Clearly, any effort on the
part of the Fodernl Government to encourage restoration of throatened
or endangered species would fail withont the assistance of the State
agencies. This bill is designed to permit and encournge State endan-
go:.d specics programs that act in concert with the purposes of this
nc

Subject to the provisions of this act which provide maximum pro-
tection for species on the brink of extinction, States with active endan-
gored species programs are given full discretion to manage threatened
species which reside within their bonndaries. Under the bill, the States
are given 1 year to submit plans to the Secretaty for the establishment
of ngencies for the promulgation, conservation, restoration, and pro-
tection of resident endangered species. I’rovigions of this act governing
tho taking and management of endangored specics go into effect 15
months after the passage of this act only for those States whore the

_ submittexl plans have not. been approved by the Secretary.

Further, States, whase plans have been approved by the Secretary,
aro eligiblo for a portion of the $10 million provided undor this not
for financial assistance to defer the cost of implementation. Tn the
caso whore a State plan is not initially anproved by the Secretary, and
the Secretary must. intervens to insure furtherance of the purposes of
this act, a State may reapply at any time for approval of its plan, A
State’s nower to manaro endangered species is precmpted only to the
extent that such State does nol. prevent taking of endangered species—
that,is, species which are in inminent danger of extinction. Even in
theeo cases. States whoso plans have nol. been disanproved by the Sec-
rotary would have manngement powers not inconsistent. with the pro-
hibitions aaninst taking.

The plan for Federal-State cooneration provides for much more
extensive discretionary action on the part of the Secretary and the
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I am most pleased to express my sppreciation (o the staff of the Com-
merco Committee's Environmental Subcommittee and to the Alaska
legal services in regard to this amendment. I believe that it does pro-
tect fully the rights of thoso residents of Alaska Native villages. 'Fhlt
is the intent of the amendment, to clarify the cohgressional intent
with regard to that protection.

T am hopeful that the Senator ftom Califoinia may be able to accept
the amendment.

Mr. Tunneyx. Mr. President, I understand that this amendiment is
not intended to create & loophole for those who would exploit their
Native villago resident status in order to incrense their taking of the
endangered species or to increase commerce in such cndtngerecf species
but ont { in order to meet the bona fide tommunity necds; is that not
correc|

Mr. Stevena. The Senator from California is absolutely correct.
They are bona fide residents of Native villages who may not be consid-
ered to be Natives, who may be married, for instance, to Nalive people
and who are part of the su{)sistence economy. This amendment is not
intended to give anyone the opportunity to start taking endangered
species or any other kind of species by virtue of merely establishing
regidence in a Native village. ,

Mr. Tonney. Wo have seen cxamples of thoughtless commercial tak-
ing of endangered species, which only helps to drive endangered spe-
cies nearer and nearer to extinction. I would expect that no perinit
would be granted under the provisions of this amendment to further
that kind of process. I am sure that the Senator from Alaska would
agree that no area of the drafting of this amendment would be utilized
in order to permit unwarranted exploitation of endangered species.

Mr. Stevens. I absolutd{ concut. The Endangered Species Act of the
State of Alaska is specific in that regard alrcady. I am trying to make
certain that the Federal law is as specific. Wo are not trying to open
the door to commercisl exploitation. We are trying, however, to
protect those people who live in a subsistence cconomy and depend
on the animals for food and for their livelihood. It is not intended in
any way to encourage or lo authorize commercial exploitation by those
not so dependent.

Mr. Tunnrx. The Senator from Californin is aware that certain
non-Native Alnska village residents are dc|usn«lent upon the taking
of endangered specics. Some of thesa people have entered into con-
tracts which may have to be broken due to this act. They would suffer
unwarranted economic hardship. As I understand the amendment, its
purpose is to provide individuals, particularly those who denend on
such taking for subsistence purposes, and may be unaware of the ap-
plication requirements of the act, with & 1-year period to find ather
means of support. Is that correct !

Mr. Stevens. That is correct.

Mr. Tonner. With that understanding, T think that the Senator
from Alaska has offered an amendment which will strengthen the
Jegislation and will protect certain constituents of the Senafor in
Alaska, and the committee will aceapt the amendment.

Tho Presmira Orricer (Mr. Chiles). Is all timo yielded back on
the amendment?

as1

Mr. Stevenas. 1 yield back the remainder of my time.
Mr. ‘T'unney. 1 yield back the remainder of iny time.
b '1;:‘“ Puesimnag Orricen. All timo on the amendment has been yiclded
ack. :
‘The question is on agreeing to the amendment of the Senator from
Alaska (Mr. Stevens). '
Tho amendment was agreed to.
Mr. Stevens. Mr. President, I move that the vote by which the
amondment was agreed to be reconsidered.
Mer. Tunner. Mr. President, L move to lay that motion on the table.
The motion to Iny on the table was agreed to,
Mr. Tuxnkr. Mr. President, 1 ask for the yeas and nays on final
passage.
The gens and nays were ordered. .
Mr, Stevens. 1 call up another amondment.
The P'resminag Orricen. 'The clerk will report the amendment.
‘The sccond assistant legislative clerk read as follows:
On page 71, lines 20 through 24, strike the proviso and substitute :
“Pryvidcd, That 1f, within fifteen months of the date of enactment of thls
Act, the Bec.etnry fluds that a stale which does not prevent the taking of a
species Hated by i an endangered doen not provide sdequante protection for that

specten, hie may Le reguintion lmplement the provisions of subsection 10(h) of
this Act with respect to that specles In that State.”

Mr. Stevens. Mr, President, I ask for the yeas and nays on the
amendment.

‘Tho yea s and nayr were orderod.

Mr. Rourrr C. ﬁmn Mr. President, I ask unanimous consent that
tha volo on the pending amendinent occur today at the hour of 2 p.m.

The Pa sinina Orricer. Without objection, it 1sso ordered.

Mr. Ea<rr.ann, Mr. President, I send an amendinent to the desk and
ask for its immediate consideration.

Tho Presimna Orricer. The Senutor would haye to ask unanimous
consent for that because there is an amendment already pendinf.

Mr. Eastiano. Mr. President, I ask unanimous consent that I may
send an amendment to the desk for immedinte consideration. The
manager of the bill has agreed to accept it.

The Presiine Orricen. Without objection, it is so ordered, and the

. elerk will state the amendment,

Tho second assistant legislative clerk read s follows:

On page 20, line 15, before the period, insert A comma and the following:
“other than a speclies of the order insccticn determiped by the Sccretary to con- .
stitule a pest whose protection under the provisions of this Act would present
an overwhelming nnd overriding risk to man.”

The Presimnag Orncrn Who yiclds Lime!
Mr. Eastrann. Mr. President, I yicld myself such time as I may
desire.

Mr. President. this amendiment wonld except insect pests which the
Secretary found presented an overwhelming risk to man from the
protection provided by the Lill. The Scnate recently passed S. 1888
to provide for a proeram to eradicate the boll weovil and other in-
sect pests of cotton. Millions of dollars are spent every year in trym‘i
to protect man from such pests. 1f these erndication programs shonl
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"EXHIBIT C

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

. " ONAL ASSOCIATION OF HOME BUILDERS
... .HE UNITED STATES, et al. ) _
Plaintiffs, - e :
' No.1:95CV01973 RMU
v. :

BXRUCE BABBITT, Secretary, . MR
TNXITED STATES DEPARTMENT OF INTERIOR

and

+ .7LIE BEATTIE, Director
©73D STATES FISH AND WILDLIFE SERVICE

Defendants.

vvvvvvvvvvvvquw

I, TERRY W. TAYLOR declare:

1. I am an owner of a bu;ineséﬁnaﬁéd Combined Scientific
Surplies located in Fort Davis, Tekaé. I have owned Combined
>owaatific Supply since 1963. ‘As ownc;, I am actzvely involved

e day-to-day operation of this business. ]

2. Combined Scientific Supply operates a'catalbg.business
= zu:sects and related fauna. Through ﬁhis catalog business, .
Cescixined Sczentlflc Supply offers specimens of approximately
1, ~¢0 species qf preserved or dried inseets and related fauna,
‘rolvding at oﬁe time the Delhi Sands Flower-loving Fly |
-:warhiomidas terminatus abdominalis) (”Flower-loving Fly"), for
T:_.2 to collectors and educational and research facilities
thuoughout the United States.

3. - In 1990, I obtained, through either purchase or tradec,

se:vimens of the Flower-loving Fly from an individual in

2 I2LARATION OF TERRY W. TAYILOR - 1
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*..iformia. Thls individual sent me the epecimens of the Flower-

‘1g Fly from Californ;a via the Unrted Statee mail.

4. Attached as Exhibit A to thia Declaration is a true and
correct copy of a Combined SCientific Supply insecr ratalog I
prepared in 19911' Combined Scientific Supplies ‘ships our
catalogs to over 1,300 out- of state domestlc customers and over
29 international customers. " As noted on page 227 of this

1 :=2.0g, Combined Scieulilic Supply otfered for sale the Delhz
27z flower-loving fly at $2.00 per specimen " The complete

~aTalog number for thioc opecies 42D0001. This catalog number is

abcreviated on some order forms as 42D1 L 5

5. When proce551ng orders from our‘catalog, I or my staff
ccmpletes a standard invoice form. A.copy of each completed
‘znice form is retained on file at our offzce in _Ft. Davis.

6. Attached as Exhibit B to thie Declaration ie a true and
cect copy of Invoice No. 010698, dated May 19, 1992. The
_~::rr=d item (42D1) indicates that the order included 4 specimens

¢f che Delhi sands flower-loving fly This invoice, wasnmde at
W fayce! Seriice’
sr near the time this order was sh;pped via United Stapes watl,
{z-n Combined Scientific Suppllee in Ft. Davze, Texas to. an
:-iividual in Northport, New York.
7.  Attached as Exhibit C to this Deolaration is a true and
carract copy of Invoice No. 012744, dated March 21, 1991. The

srrzd item (42D1) on the attached ]étrer indicates that the

0
ot

Y]

rder included 1 specimen of the Delhi sands flower-loving £ly.

Ti1:z invoice was made at or near the time this order was”shipped,
syt reATION OF TERRY W. TAYIOR - 2

0448




iz United States mail, from Combined Scientific Supplies in Ft.
2. .3, Texas, to Nashville, Tennessee. : | _

8. For the years 1991 and 1992 Combined Scientific
Scerplies amassed approximately $125,000 pe: year in gross annual
sales. For the last three years,'Combined Scientific Su@plies
produced over $200,000 per year in gross annual sales. Since

“a '\S

“221. over 95 percent of Comblned Sczentiflc Supplies' gross

'rarval sales resulted from out-of-state domestic and

. zrnational purchases.

I declare the foregoing to be true and correct.

Sazed: April‘ZéJ 1996, at Fort Davis, Texas.

Z-LAPATION OF TERRY W. TAYLOR - 3
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3300001 Neoryhnchocephatus sp.; USA,
3300010 Trichophthalma nivearbis; Chile

3400001 Atherix sp.; USA, larva

35D0008 Systoechus sp.; USA,
3500010 Bombylis atriceps; USA

- 35D0011 Bombyfs major; USA

. 35D001S Ligyrs gazophalax; USA
3500020 Lordotus stristus; USA

10021 Lordotus pulchrissimus; USA

3500025 Poecllanthrax witistonfl; USA
3500027 Poecilanthrax calidornicus; USA
3500028 ° Poeclanthrax apache; USA
3500030 °* Exoprosopa jonesl; USA

EMPIDAE, Dance Flies
3600002 Rhemphomyla longicsuda; USA,
3600003 Rhamphomyta glabra; USA
3600010 Weidemania sp.; USA
36D001S Hiara sp.; USA

36D0020 CheMera sp.; USA

3700001 Long-Legged Fly; USA,

';700005 Medetera disdema; USA

3300005 Nemomydas pantherinus; USA
3900001 Humpbacked Fly; USA

4000001 Plpunculus p.; USA

4100004 Eristalis tensx; USA

41D000S Eristalis tenax; USA, Rat-talled Maggot

4100006 Eristalis dimidiatus; USA
4100007 Eristalis latifrons; USA
4100008 Eristalis arbustorum; USA
4100009 Eristalis venelorum; USA

1.00
6.00

1.00
1.00
1.00
1.00
4.00
2,00
1.00
2.00
3.00
3.00

1.00
1.00
1.00
1.00
1.00

1.00
3.00

1.00
1.00
1.00

1.00
1.00
1.00
1.00
1.00
1.00

4100010 Eristalis aenea; USA
4100015 Copestylum marginatum; USA
4100021 Melanostoma mellinum; USA
4100025 Messogranima marginata; USA
4100030 Ornidia obesa; USA,
4100032 Volucefla vesicularia; USA
4100033 Volucella mexicanue; USA
4100041 Helophilus fasciatus; USA
4100048 Chrysogoster nkida; USA
4100055 Syrita piplens; USA

4100060 Spilomyla interrupta; USA

4200001 Rhephiomidas terminatus abdominalls; USA
4200002 Rhaphiomidas acton maculatus; USA

4200003 Rhaphlomidas acton meshiert; USA

4200004 Rhaphiomidas undulatus; USA, Glant Raphlomid
4200005 °* Rhaphiomidas parkeri; USA

4200008 Rhaphlomidas nigricaudis; USA, W

4200020 Aplocera alleni; USA

4200021 ° Aplocers perkert; USA

4300001 Physocephala texana; USA
4300005 Cophora sp.; USA

4400001 Small Dung Fly; USA

4900005 Tetanops luridipennis; USA
4900005 Tetanops luridipennis; USA
4300010 Euxesta sp; USA

4900020 Chnlopsl_. aenes; USA
4900025 Trioxas incurva; USA

EYRGOTIDAE

5100001 Sphecomylella valida; USA
§100020 Pyrgota undata; USA

8200004 Dacus dorsalis; USA, Orients! Fruly
8200005 Dacus dorsalis; USA, larva or pupa

§200008 Dacus cucurblae; USA, larva of pupa
5200010 Strauzia longlpennis; USA, Sunflower Frulily

0451

1.00
. 200
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

2.00
8.00
4.00
8.00
8.00
g 1200
4.00
4.00

2.00
+2.00

1.00

1.00
1.00
2.00
1.00
1.00

1.00
1.00

1.00
1.00
1.00
1.00
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P.O. Box 1448 | |
FT. DAVIS, TEXAS 787341446

7 e 010698

AT May 19,1992

Ted Weisse
11 Acre View Dr
Northport, NY 11768

Bof S T . En 5500
2pr(out of females 126C1812 : , | 12.00
4 ) 1814 . . , 1600
4 71820 . | 3600
4 1811 « 1 68.00
1pg 1815 68.00
ipr _ 1844 16.00
2 © 637313 (last of stock) 2400
4 28C257 o 16.00
A i
2sqgt , , 16.P"
2edt 9125 | %f
2pt 1426 5600
1pr 1416 - 18.00
2 9042 _ ' 18.00
4 9053 A 2,00
4 9056 2.00
2 , 1 9067 6.00
for s 6.00 .
Ton J093 12.00
2 9237 | 6700
2 9238 ‘ 8.00
2 9243 12.00
4 9244 16.00
4 9246 8.00
2 9247 10.00
2 9057 6 '00
2pr] 9515 | 24.00
1pr 3026 4.00
4 99080 8.00
2 8904 « i
1pr 2805 spipe fly - 8.00
2pr 35D20 . 8.00
4 bl ' 74.00
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INSEC
div. Comb. Sclent.
P.O. Box 1448
ETSDAVIS, TEXAS 79734-1448
- ,
a’ 916 - 428-3851
TO E;;ephen Treadway
Cheekwood Bot. Gardens

Forest Park Dr
Nashville, TN 37205

INvo,lc_E_

—lzc:’onl

)
oA March 21,1991

012744

: SHIPPED
_ iy
L g |

GuR GRABEANO. | YOUR OROEA NG| SALESPERSON TERMS ik PPO.CA GO
' 20% discount = $100 , :
QUANTITY .+ fif s | rerrrinay: | DEBCRIPTION: - R L PRICE:: ™ T CAMOUNYE:

| o .
Insect sppcimens from your listin% TOTAL $100.00

Also, sent 1C2460 to make up balance
Out of 57J1,10, 60J30,276,280,285, 63;1

}

..
zdwﬂ":::ﬁm::‘ "‘.2.:0: 2944, Monttord, CT 08104-2044
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]
i
l ]
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