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The Campo Indian Landfill

Introduction

One of the better known, and most bitterly fought, controversies concerning the siting of
a LULU on a Native American reservation involves the attempt of a small band of Native
Americans near San Diego, California, to site a large landfill on their economically stagnant
reservation.  The following article from the January 8, 1990 issue of the New York Times provides
an introduction to the proposed landfill and the early stages of the dispute that still smolders
around the project.

This desolate patch of windswept high desert seems an odd place for two
seemingly disparate national issues to intersect: Indian rights and the disposing of
mountains of urban garbage.  But here on a scrub-covered ridge less than a mile
from the Mexican border and a 68-mile drive from downtown San Diego, a small
tribe of Indians has invited San Diego County to dump trash from its fast-growing
cities on their postage-stamp-size reservation for the next 20 years.

For the 250 inhabitants of the reservation, the Campo Band of Mission
Indians, the landfill means big money, an end to generations of poverty and
dependence.  To their ranch and farm neighbors, though, it is a potential source of
contamination of the scarce ground water that sustains them, and they have
mounted an emotional campaign against the Indians.

This is no garden variety not-in-my-backyard dispute over an unwanted
dump.  Under Federal law and court rulings, reservations are sovereign entities,
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subject to no local or state environmental rules.  They are free to build dumps
if the Bureau of Indian Affairs approves.  The Campo Indians say that only
they have the right to regulate the dump and insist that they intend to impose
strict safety controls by their own specially created Campo Environmental
Protection Agency.

....  The situation has produced an odd reversal of the range wars
between Indians and white settlers of yesteryear.  It is now the white
neighbors who see themselves as trying to prevent the Indians from despoiling
the land.  ''We are going to keep the land from being destroyed by the
Indians,'' said Arol Wulf, an ex-New Yorker who is a leader of Zendick Farm
here, a commune near the Campo land.

The Indians see it differently.  Ralph Goff, the elected Campo tribal
chairman, said that more than half the tribe's adults are unemployed and that
many others must commute as far as San Diego for work.  ''We feel we'd like
something better than that,'' he said.

He was cagy about how much money the landfill would bring.  It
would be ''substantial,'' he said, ''millions'' every year, which would be used for
schools, housing and services.

''It is a sound project,'' Mr. Goff said.  ''From preliminary indications,
environmentally it can be done safely.  That is our first concern.  We are
developing a solid-waste code equal to or better than California's.  We also
realize there is a waste problem all over the United States.  We feel that if we
can help alleviate some of that problem we are doing something for our
country.''

The dump, 250 feet deep, would occupy 660 acres on the southeast
corner of the 15,480-acre reservation on a ridge now covered with manzanita
and brush.  There would also be an adjacent recycling plant.  The tribe has
been negotiating with Ogden Martin Services Inc. of Fairfield, N.J., to
construct the dump.  The company has engaged the Bureau of Indian Affairs
to perform the environmental impact statement, though that process was
suspended recently because of difficulties in negotiations between the tribe
and the company.

The site is one of several under consideration by San Diego County,
which expects its four main garbage dumps to be filled within 10 years.  The
Campo reservation has an advantage of a rail line to San Diego to bring from
1,500 to 3,000 tons of garbage a day.
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The plan has stirred outrage in Boulevard, population 2,300, and
nearby towns, where a hardy collection of ranchers and farmers eke out a
modest living away from urban pressure, noise and dirt, 40 miles from the
nearest supermarket.  A group, Backcountry Against the Dump, has been
formed.  Though the Campo dump would not accept toxic waste, opponents
fear that it would indeed get some, from household solvents and drain cleaners
and refuse from small industry.  Ms. Wulf said that a ''soup of household
toxics'' would accumulate at the bottom and that if the plastic liner ever
ruptured, the porous granite ground would conduct it into the region's only
water source.

The dump site is next to Edward and Donna Tisdale's Morning Star
Ranch.  The couple has spent 26 years clearing the 120-acre ranch by hand,
drilling wells and building neat white fences, fighting years of drought.  ''It's
going to ruin everything we've worked for,'' Mrs. Tisdale said.  ''Anybody who
has lived out here has seen the forces of nature at work.''

Lawyers agree there is little that can stop the Indians.  Kevin Gover
of the Albuquerque, N.M., law firm of Gover, Stetson, Williams & West,
which is representing the Campo Indians, said the United States Supreme
Court has held that states have no jurisdiction on tribal lands.  Moreover, he
said, the Federal Environmental Protection Agency does not govern ordinary
garbage dumps, so it would be up to the Indians to set their own rules.  Mr.
Gover said the Campo tribe was using California standards as its model.
''Even though we do not have to, we are talking to the state and county to
help monitor it,'' he said. ''But we will not compromise on the question of
sovereignty.''

Kathleen A. Lehtola, principal solid-waste program manager for the
county, said that as a practical matter the Indians would have to comply with
state rules.  The B.I.A. has taken the same stance before it grants its approval.
''We told them as part of the contract they must meet all requirements we
would have to meet,'' she said.

None of this has mollified the opposition, which argues that the
Indians are taking the easy way out at the expense of their neighbors.
Opponents also maintain that the tribe could develop its land in less damaging
ways, by building, for example, a truck stop on reservation land off Interstate
8, a retirement home or a feed lot.

Mr. Goff, the tribal chairman, said the Indians have examined and
rejected such alternatives.  The land, he said, is almost useless.  ''Look at it,''
he said, pointing out his office window at the rocks and dry scrub.  ''What are
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you going to put in that dirt?'' 

He suggested that the opposition was rooted in bigotry.  ''The issue is
simple.  They do not want a landfill regardless if it is safe or not.  The only
reason is they are saying Indians are not able to do it.''

The suggestion that the land is worthless angers neighbors who have
worked it for years.  ''We raise cattle; we farm, raise vegetables,'' Mr. Tisdale,
the rancher, said.  ''The Indians could do the same.  What can you do with
15,000 acres of the best land in the county?  That upsets a lot of people.''

The Indians say that if all goes well they will start construction after
about a year.  Opponents say they will do whatever they must to stop it.  ''It's
just not going to happen,'' Mr. Tisdale said.  ''We cannot let it happen.'' 

Although Backcountry Against Dumps (BAD) suggested that the Campos could find other
means of making money from their reservation, the Campos had tried for many years and failed.
Prior to the landfill proposal, the Campos engaged in two businesses: sand mining and cattle
grazing.  Neither had a great future.  The Campos had already mined most of the reservation’s
sand, leaving only a 10-year supply remaining.  And because the Campos were many miles from
major markets for sand, and sand is heavy and thus expensive to transport, their sand business was
only marginally competitive.  Cattle grazing was also marginal because, as is the case with many
Native American reservations, the Campos’ reservation was poor scrub land that could not sustain
more than a few head of cattle per acre.

The Campos also were poorly situated to take advantage of the major economic gold mine
for tribes in the 1990s—gambling casinos.  The nearest town to the Campo reservation, San
Diego, is over 70 miles away and the Campos are not even directly on the nearest interstate
highway.  Between the Campos and San Diego, moreover, are two other local bands of Native
Americans (the Sycuan and the Viejas), both of which were already developing casinos right on
the interstate.  Few San Diegans could be expected to bypass these casinos and drive the additional
distance to the relatively barren Campos reservation.  Lacking any attractive natural features, the
Campo reservation also did not seem a likely place to locate a retirement home, resort, or other
recreationally oriented facility.

By contrast, the possibility of a landfill seemed to promise financial prosperity.  Dan
McGovern’s book on the Campo controversy provides key economic statistics:

In 1987, when the Campos first began to consider developing a landfill, the
tribe’s unemployment rate was 79 percent, and fewer than half of those who did
have jobs made more than $7,000 a year.  The budget of the Campo tribal
government was then only $15,000, the income being derived from sand mining
and leases for cattle grazing.  Six years later, annual tribal government revenues
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had skyrocketed to $700,000 and tribal unemployment had been reduced to 30
percent.  The difference was the funding provided by Mic-American Waste
Systems, Inc.—the landfill company selected by Campos [after initial discussions
ended with Ogden Martin Services Inc., the company mentioned in the New York
Times article]—during the development phase of the project.

In light of the profound and pervasive poverty of the Campos, the
economic potential of the project did seem extraordinary.  The landfill could
receive as much as three thousand tons of waste per day upon reaching full
operation and, given its capacity of 28 million tons, could continue at that rate for
thirty years.  In 1993, the tipping fee—the price paid by a waste transporter to
dispose of waste at a landfill—that Mid-American was offering to charge cities
using the county landfills was $22 to $26 a ton.  Assuming that the contract rate
ultimately settled upon were $24 a ton, and further assuming that the rate were not
adjusted for inflation over the project’s thirty-year lifetime, the landfill could gross
$672 million.  Perhaps much more.  In 1993, a management audit recommended
that the county raise the tipping fee charged at its landfills from $43 per ton to $65.
If the tipping fee charged by Mid-American averaged $65 per ton over thirty years,
the Campo landfill would ultimately gross $1.8 billion.

If the tribe’s share of the tipping fee were three dollars per ton, the figure
used in the environmental impact statement, the Campos could earn as much as $3
million a year in royalties if the landfill were to operate at capacity.  The royalty
income would be divided equally between the tribe’s general fund and Muht-Hei,
Inc., the tribal corporation managing its business interests.  (Muht-Hei means
“New Land,” the Campos’ name for the separate 14,870-acre parcel of land added
to their original reservation in 1911.)  The royalty income dedicated to the general
fund would be used by the tribe to support such programs as housing, education,
and health care, whereas Muht-Hei would reinvest its royalties in other economic
development projects.  Muht-Hei declares per capita dividends to tribal members,
and the tribe may decide to make per capita payments out of the general fund as
well.  Individual tribal members would also benefit insofar as the project fulfilled
its promise of provided full employment for reservation residents.  The reservation
has a potential labor force of seventy-five.  The project would create fifty-five
permanent jobs, if the proposed recycling and composting facilities were operated.
Of the fifty-five permanent jobs, Campos could fill thirty-five, leaving twenty for
the off-reservation labor force.

According to the New York Times, lawyers agreed that there was no way of stopping the
Campos from operating a landfill.  Perhaps there was no way of blocking the Campos from ever
operating a landfill, but many opportunities would present themselves to slow the Campos down
and make it more expensive to run a landfill.  Few projects of any sort are ever directly killed
through environmental challenges.  Instead, opponents of projects generally use environmental
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provisions to buy time or increase the projects’ expense, hoping that the project sponsors
ultimately will decide the project is not worth pursuing.

State Jurisdiction Over the Campo Reservation

An early question in the battle over the Campo landfill was whether the State of California
had jurisdiction to permit and regulate the landfill.  Without going into detail on federal Indian law,
the general rule is that states do not have regulatory authority over Indian reservations unless
Congress has expressly provided the states with the authority.  Indian tribes are quasi-sovereign
bodies, equivalent to nations except for the supremacy of the United States and Congress.  And
Congress in the federal Resource, Conservation, & Recovery Act (RCRA), which sets out the
system for regulating solid waste disposal in the United States, did not expressly provide for state
regulation of landfills on Indian reservations.  Although the courts had never directly addressed
the question, a number of judicial decisions seemed to support the view that California could not
regulate a Campo facility.

A local California assemblyman nonetheless tried to ensure California regulation of any
Campo landfill by proposing a law that did not directly assert state jurisdiction, but prohibited
anyone from doing business with any landfill in California that was not regulated by the State.
According to the assemblyman, “While the state cannot directly overrule the tribe’s plan, we can
make it very difficult for them.”  Even such an indirect attempt to assert state jurisdiction over the
Campos was legally suspect; yet the Campos wanted to get this issue behind them and proceed
with their project.  As a result, the state legislature and the Campos ultimately agreed on
compromise legislation known as AB 240 that was signed into law on October 10, 1991.  The
heart of AB 240 was the concept of a “state-tribal cooperative agreement” in which California and
a tribe could agree to work cooperatively to ensure the safety of a landfill project.  Dan McGovern
summarized the provisions of AB 240 as follows:

Jurisdiction.  The parties preserve their positions on jurisdiction.  That is,
they agree to disagree over the question of whether the state has authority to
regulate a reservation waste project in the absence of the tribe’s consent. ....

Functional equivalency.  In order to enter into a cooperative agreement
with a tribe, the state environmental secretary must make a good-faith
determination, based on the advice of the state water, air, and waste boards, that
the tribal regulatory program for hazardous or solid waste is functionally
equivalent to the state’s—that is, that it provides “at least as much protection for
public health and safety and the environmental as would the state requirements.”

Permit review.  In addition to determining whether the tribal regulatory
program itself is functionally equivalent to the state’s, the sate will review draft
permits issued by the tribe for the construction or operation of the waste facility
to determine whether they:
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1. meet the functionally equivalent standards set forth in the
agreement;

2. provide not less than the level of protection for public health,
safety, and the environment that a state permit would require; and

3. implement all feasible measures to mitigate the adverse
environmental consequences of the project.

State enforcement.  The state may exercise its enforcement powers over
a reservation waste facility if the following conditions are satisfied:

1. a violation of the applicable standards or regulations has
occurred or is occurring;

2. the violation has been brought to the attention of the tribe and
of the owner and operator of the facility in writing; and

3. the tribe, after having received notice, has failed to take action
to correct the violation within a reasonable time.

However, the state may take enforcement action immediately, if immediate action
is required to avoid an imminent and substantial threat to public health or the
environment, and the tribe has been notified.

Access and data.  The tribe is to allow state agency personnel reasonable
access to the reservation for the purposes of carrying out their responsibilities
under the agreement, and the parties are to share with one another such
information as inspection reports and monitoring data.

Technical assistance.  Subject to reimbursement, the state will provide the
tribe with technical assistance in designing and implementing its permitting,
monitoring, and enforcement programs.

Dispute resolution.  The state or the tribe may bring a civil action to
enforce the terms of the cooperative agreement, and the parties waive their
sovereign immunity for the purposes of such suits.  Alternative dispute resolution
mechanisms, like mediation, are to be included in a cooperative agreement, so that
litigation will be a last resort.

In late 1992, California entered into a cooperative agreement with the Campos.  In finding
that the statutory standards for a cooperative agreement had been met, the State Secretary of the
Environment announced his finding that the landfill standards adopted by the Campo tribe’s
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environmental protection agency (CEPA) are

at least as protective, and in some cases more so, than those in effect throughout
California.  To complement these tough standards, we expect CEPA to be diligent
in enforcing them. [The head of CEPA] has assembled a well-trained team at
CEPA, and I have confidence that he and his staff are prepared for the task.
However, we stand ready to step in, should Cal/EPA action be required to prevent
environmental contamination problems.

Preparation of an Environmental Impact Report

As the earlier New York Times article noted, the Campos could not lease land to Mid-
American (or any other potential developer of a landfill) without the approval of the Bureau of
Indian Affairs within the national Department of the Interior.  Before the federal government could
act, however, it had to first comply with the National Environmental Policy Act (NEPA).  And
recall from earlier in these materials that NEPA requires the preparation of an environmental
impact statement (EIS) that examines and evaluates the potential environmental consequences of
the federal action.

In March 1992, the Bureau of Indian Affairs released its draft EIS for public review and
comments.  The following public announcement of the draft EIS gives an overview of both the
proposed landfill project and what the draft EIS examined:

Muht-Hei, Inc., proposes to develop an integrated solid waste management
project including a sanitary landfill, a materials recovery (recycling) facility, and a
composting facility.  The project would be located on the reservation of the Campo
Band of Mission Indians in southeastern San Diego County, California.  The
technical services of Mid-American Waste Systems, Inc. and Campo Projects
Corporation would be used pursuant to subleases and other agreements.
Muht-Hei, Inc. is a tribally chartered, wholly owned corporation of the Campo
Band of Mission Indians.  Muht-Hei, Inc. was expressly incorporated for the
purpose of assisting the Campo Band in the development of projects for the
economic benefit of the Band.  Mid-American Waste Systems is a publicly held
corporation chartered in Ohio, specializing in design, construction, and operation
of landfills and waste management systems.  Campo Projects Corporation is a
privately held corporation chartered in the state of New York, specializing in
recycling and resource recovery.

The sanitary landfill, materials recovery, composting, and ancillary facilities
would be included on one contiguous 600-acre site located within the 1,150-acre
lease area.  The remaining 550 acres of lease area that surround the site would
provide an undeveloped buffer area between the site and private lands to the east
and to the south.  The buffer area would be 700 to 1,660 feet wide on the east and
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1,200 to 2,200 feet wide on the south.

Other actions outside the lease area would include upgrading of an existing
dirt road to provide a 1.7-mile paved access road from State Highway 94 to the
site, truck delivery of water from an off-site location on the reservation, and
delivery of solid waste to the site via the San Diego & Imperial Valley (SD&IV)
Railroad.

The proposed use of the SD&IV Railroad to deliver municipal solid waste
to the project site is an important feature of the proposed project.  The SD&IV
Railroad (formerly the San Diego & Arizona Eastern Railroad) is a short-line
railroad that operates between San Diego and El Cajon and also from San Diego
south to San Ysidro, then across the Mexican border at Tijuana and east to Tecate.
Although little used east of Tecate, the line re-enters the United States near the
town of Camp and crosses the Campo Reservation before continuing east to El
Centro in the Imperial Valley.  The track is washed out east of the reservation, but
it is in fair to good repair to the west between the reservation and Tecate.

As proposed, almost all of the waste materials delivered to the project site
would arrive via rail haul on the SD&IV Railroad.  Wastes that would be expected
to be delivered via truck rather than rail would include materials destined for the
composting facility and possibly wastes from local southeast San Diego County
communities.  Rail haul provides a unique and potentially less expensive means to
haul waste materials to a distant disposal site.  The Proposed Site at the Campo
Reservation is ideally located to take advantage of the existing railroad.

The proposed sanitary landfill would be classified as a Class III solid waste
disposal facility ....  Wastewater sewage or water treatment sludge could be
accepted if it meets certain standards.  However, infectious waste, asbestos,
petroleum or its byproducts, polychlorinated biphenyls, and other hazardous
wastes would not be accepted.

The landfill portion of the proposed project would require a total of
approximately 425 acres.  The capacity of the landfill site is estimated to be 40
million cubic yards (or about 28 million tons) with a capacity for accepting up to
3,000 tons per day (tpd) for approximately 30 years.

The proposed Materials Recovery Facility (MRF) would house the
recycling activities and would provide temporary storage for recovered materials
prior to shipment to markets.  The MRF would be located adjacent to the landfill.

The composting facility would be located on approximately 10 acres near
the northern boundary of the project site.  The composting process selected for this
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project is referred to as "in-vessel" composting.  This process is carried out with
all initial ingredients, receipt, mixing, and biochemical reactions occurring in a
completely closed system.  The product would be a controlled composition, high
quality compost product, selectively suitable for sale into the agricultural,
gardening, and/or landscaping markets.

Indian reservations are governed as sovereign nations, thus, the permitting
requirements of state and local regulatory agencies do not apply.  The Campo
Environmental Protection Agency (CEPA) has been empowered by the Campo
tribal government to adopt and enforce standards and regulations specifically
designed to protect the environment and tribal lands.  Permitting and
environmental standards will be enforced by the CEPA under adopted codes and
procedures.  The standards must, at a minimum, meet the applicable standards of
the EPA, BIA, and other federal agencies.

Alternatives considered and evaluated with the proposed action include
two alternative site locations on the reservation identified as Alternative Site 1 and
Alternative Site 2.  Also evaluated with the proposed action are the alternatives of
a reduced waste stream and a reduced area of disturbance.  The No-Action
Alternative is also evaluated.

Alternative Site 1 is in the north-south trending canyon in the central
portion of the reservation.  An area of approximately 210 acres would be available
for use as a landfill with an overall capacity of 40 million cubic yards.
Development of this site would displace the currently active Campo sand quarry.
Facilities associated with this alternative would include the sanitary landfill, the
MRF, and the composting facility.  Access to the facility could be accomplished
by both rail and truck transport, although rail deliveries would require the
construction of a 2-mile rail spur to the site.  Truck delivery would be
accomplished via Interstate 8 and State Highway 94, then north on BIA Route 10.

Alternative Site 2 is located in the extreme southwestern portion of the
reservation.  The site is in an unnamed canyon that runs southeast to northwest.
The site encompasses approximately 180 acres.  Canyon depth ranges from 120
to 200 feet with an average depth of 160 feet.  Estimated capacity of the site is 45
million cubic yards.  Operations at this site would require use of truck haul only,
because it is unlikely that a rail spur would be constructed to the site due to the
grade required.  This site would not have sufficient cover material for the landfill
and would require importation of cover material.  It may be possible to utilize
materials from the Campo sand quarry as supplemental cover material.  Facilities
associated with this alternative would include the sanitary landfill, the MRF, and
the composting facility.  Waste haul would be by Interstate 8 and State Highway
94, then south to an unpaved road on the reservation.
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 A reduced waste stream at the Proposed Site could be utilized to
accomplish one of several goals.  A reduction in the daily waste stream from 3,000
to 1,500 tpd would reduce the amount of rail and/or truck traffic to the site, could
result in less daily water consumption, and would reduce the number of workers
required for the project.  Reducing the daily waste stream by one-half, however,
would also have a major effect on both the viability of the project from an
operational as well as economic perspective on a short-term basis.  Annual
revenues to the Campo Band would be reduced by about 50 percent.  The useful
life of the Proposed Site, however, would be increased from 30 to 60 years under
the projected use rates of the proposed action.

A reduction in the capacity of the proposed landfill by reducing its areal
extent was also examined as an alternative.  Reduction in the areal extent of the
landfill would result in an overall reduction of the capacity of the landfill and the
lifetime of the project.  Total revenues to the Campo Band over the life of the
project would be reduced by about 50 percent.  Although a reduced area of
disturbance would shorten the life of the active project, it would not include a
decrease in the daily amounts of water required to operate the facility or a potential
reduction in the air, noise, groundwater, and traffic impacts associated with the
proposed action.

The No-Action Alternative would continue the present situation.  Neither
the proposed action nor any of the alternatives would be developed.  The need for
economic development on the reservation would remain.  The Campo Band would
continue to experience low income and employment levels.

The announcement of the draft EIS invited the public to submit written comments on the
proposal and the various alternatives and also announced several public hearings on the draft EIS.
The following excerpt from Dan McGovern’s book on the Campo controversy discusses the
comments that were received and describes the central environmental issue that the landfill
raised—the potential for groundwater contamination.
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Approval by the Secretary of the Interior

Despite the concerns raised, Secretary of the Interior Bruce Babbitt decided in April 1993
to approve the proposed lease of the landfill site to Mid-American.  In announcing his decision,
Secretary Babbitt announced general policy guidelines for reviewing waste facility operations on
Native American reservations:

After careful consideration I have decided to approve the lease between the
Campo Band of Indians and a solid waste disposal company that will allow the
proposal to build a large solid waste facility on tribal land to proceed.

Building large facilities on Indian reservations to handle largely non-Indian-
generated waste, however, elicits a disturbing image of “wasting” Indian lands.
Also, a project of this magnitude can permanently change the character of a
reservation, particularly a comparatively small one.

And there is always the possibility, no matter how tightly regulated, of
long-term environmental risks.  The Bureau of Indian Affairs is not an
environmental regulatory agency, and existing law and practice do not always
provide clear answers to questions concerning the extent to which tribal, federal,
and state environmental regulatory laws apply.  Indeed, the exploitation of
potential regulatory loopholes or vacuums may be behind some proposals to site
such projects in Indian country.

At the same time, these projects can provide significant economic benefits
to tribal governments and reservation residents, many of whom may be
impoverished.

Exercising the federal trust responsibility in this context is challenging.
While respecting tribal self-determination, I must also seek to prevent exploitation
of tribal resources for the benefit of non-Indians, and must take longer-term costs
and risks fully into account, balancing them against shorter-term benefits.

Weighing these considerations, I have decided that my approach to such
proposals as Secretary and trustee will be as follows:

In general, I do not believe the Department should be in the business of
encouraging proposals to build large waste facilities on Indian reservations
primarily to handle non-Indian waste.  I will be especially concerned when a waste
project is large in relation to the size of the reservation, and when cultural, scenic,
and other special qualities of a particular reservation would be dramatically altered.

I will approve such projects only when I am convinced that
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—tribal members have been fully apprised of the terms, conditions,
and risks, and have approved them, through their tribal
governments or, preferably (at least where large facilities are
located on small reservations), through a referendum election
specifically addressing the issue;

—a first-class regulatory system (tribal, federal, state, or some
combination thereof) has been approved by the Tribe, is in place,
and will exercise clear supervisory power over the facility,
including long-term monitoring and the ability to bring effective
enforcement; and

—the financial terms of these arrangements, including potential
long-term liability of the Tribe and the United States from
environmental contamination, are protective of tribal and federal
interests.

Secretary Babbitt then went on to find that the Campos’ proposal, which had virtually
unanimous support among tribal members,  met these various criteria.  In approving the proposal,
Secretary Babbitt also released a Record of Decision (or ROD) in which he addressed the major
environmental concerns.  As summarized by Dan McGovern:

In the record of decision, the BIA [Bureau of Indian Affairs] concluded that,
despite the fractured bedrock, the groundwater passing beneath the landfill could
be adequately monitored for contamination.  The BIA was satisfied that, given the
available information concerning the direction in which the groundwater flows
within both the unweathered and weathered bedrock, “monitoring well networks
can be targeted to encounter fractures such that representative groundwater
samples can be collected.”  Additional engineering studies would be required, the
BIA noted, to define the orientation of the fractures more fully and to determine
where the monitoring wells should be located.  The fractured character of the
unweathered bedrock, the BIA recognized, requires “many more monitoring wells
than typically found at other solid waste landfill sites.”

The detailed design of such a system of monitoring wells is, the BIA
contended, “beyond the scope of the NEPA process,” and would be reviewed by
the Campo EPA prior to the installation of the wells and prior to excavation of the
first phase of the landfill.  However, the BIA continued, the record of decision
“does identify the general requirements of such an engineered system.”  Moreover,
the BIA said that it would review the monitoring plan when it was prepared,
“pursuant to its trust responsibility to ensure protection of human health.”

Following the Secretary’s decision, BAD sued the Department of the Interior in federal
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court arguing that the department had failed to adequately comply with NEPA.  BAD lost.

Resource Conservation & Recovery Act

Another legal issue was how the federal government would treat the Campos under
RCRA.  As explained in the following excerpt from a judicial decision concerning the Campo
proposal, RCRA regulates both facilities that dispose of hazardous waste and facilities that dispose
of non-hazardous waste.  In the case of non-hazardous landfills, the federal government has
established a number of technical standards.  States, however, can apply to the federal government
for approval of alternative state standards—so long as EPA finds that the standards achieve the
same level of environmental protection.

The Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§
6901 et seq. (1994), establishes a "comprehensive federal program to regulate the
handling of solid wastes."  Subtitle C addresses the treatment, storage, and
disposal of hazardous waste.  Subtitle D governs the disposal of nonhazardous
solid waste and of small-quantity hazardous solid waste not regulated under
Subtitle C.

As originally enacted, Subtitle D required the EPA to publish regulations
containing criteria for determining which solid-waste facilities should be classified
as "landfills" and which as "open dumps"; "open dumping" was prohibited.  In
1984, Congress amended RCRA to require the EPA to issue additional revised
criteria for facilities "that may receive hazardous household wastes or hazardous
wastes from small quantity generators."  Codified at 40 C.F.R. part 258 (1995),
the agency's revised criteria establish minimum federal standards to ensure that
municipal solid-waste landfills—the facilities most likely to receive hazardous
household waste—are designed and operated in a manner that protects human
health and the environment.  The revised criteria contain landfill location
restrictions, landfill facility operating standards, landfill design standards,
groundwater monitoring and corrective action criteria, closure and post-closure
criteria, and financial assurance requirements.  For all municipal solid-waste
landfills operating within the jurisdiction of the United States, the revised criteria
are self-implementing.  This means that landfill owners and operators must comply
with each element of the revised criteria with or without the oversight of a
regulatory authority.  Failure to comply with the revised criteria exposes landfill
owners or operators to citizen suits, EPA inspections, civil or criminal enforcement
proceedings, or emergency abatement actions.

Section 6945(c), also added by the 1984 Amendments, requires states to
implement permit programs to ensure that landfill facilities comply with the revised
criteria.  Section 6945(c) also directs the EPA Administrator to determine whether
each state has developed an adequate solid waste permitting plan.  States
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determined to have developed adequate programs are labeled "approved states."
Approved states have distinct advantages over unapproved states: although all
states must meet the part 258 operating standards, unapproved states must do so
through the design standards specified in the C.F.R., while approved states may
use alternative, more flexible design standards.  Put another way, while the baseline
requirements are the same for approved and unapproved states, approved states
may use different means to reach those ends.  Under the revised criteria, for
example, landfill owners or operators must "cover disposed solid waste with six
inches of earthen material at the end of each operating day ... to control disease
vectors, fires, odors, blowing litter, and scavenging."  Approved states may permit
landfill operators to use "alternative materials of an alternative thickness ... if the
owner or operator demonstrates that the alternative material and thickness control
disease vectors, fires, odors, blowing litter, and scavenging without presenting a
threat to human health and the environment.”

The question that arose in the Campo dispute was whether EPA had the authority to grant
“approved state” status to Indian tribes.  The question was technical.  Under RCRA, “states” were
entitled to apply to be “approved states” with separate permitting programs.  Yet Indian tribes
were defined under RCRA as “municipalities,” not states.  In the following decision, EPA
nonetheless decided that it did have the authority to approve Indian tribes for separate permitting
programs and approved the Campos’ proposed landfill standards:

EPA is extending to tribes the same opportunity to apply for permit
program approval as is available to states.  Providing tribes with the opportunity
to apply for adequacy for purposes of adopting and implementing permit programs
is consistent with the EPA Policy for the Administration of Environmental
Programs on Indian Reservations (“EPA's Indian Policy”). This Policy, formally
adopted in 1984, recognizes tribes as the primary sovereign entities for regulating
the reservation environment and commits the Agency to working with tribes on a
"government-to-government" basis to effectuate that recognition.  A major goal
of EPA's Indian Policy is to eliminate all statutory and regulatory barriers to tribal
assumption of federal environmental programs.  Today's determination to approve
a tribal MSWLF [”municipal solid waste landfill”] permit program represents
another facet of the Agency's continuing commitment to the implementation of this
long-standing policy.

States generally are precluded from enforcing their civil regulatory
programs in Indian country, absent an explicit Congressional authorization.
California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987).  Yet, under
the current statutory scheme, EPA generally is precluded from enforcing the
federal Criteria as well.  Furthermore, Congress has not yet created an explicit role
for tribes to implement the RCRA Subtitle D program, as it has done under most
other major environmental statutes amended since 1986 (Safe Drinking Water Act;
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Comprehensive Environmental Response, Compensation and Liability Act; Clean
Water Act; Clean Air Act).

By today's action, EPA is continuing to follow its policy of approving
state/tribal permit programs ....  As explained in [EPA’s earlier] tentative
determination, as well as in previous state program approvals, EPA interprets the
requirements for states or tribes to develop "adequate" programs for permits or
other forms of prior approval to impose several minimum requirements.  First, each
state/tribe must have enforceable standards for new and existing MSWLFs that are
technically comparable to EPA's revised Federal Criteria.  Next, the state/tribe
must have the authority to issue a permit or other notice of prior approval to all
new and existing MSWLFs in its jurisdiction.  The state/tribe must also provide for
public participation in permit issuance and enforcement ....  Finally, EPA believes
that the state/tribe must show that it has sufficient compliance monitoring and
enforcement authorities to take specific action against any owner or operator that
fails to comply with an approved program. 

EPA further requests tribes to provide a statement of legal authority from
the tribal Attorney General or its equivalent demonstrating that the tribe has
adequate jurisdiction to regulate MSWLFs on the reservation.  In addition, EPA
requests tribes seeking program approval to demonstrate that they: (1) are
federally recognized; (2) have a government exercising substantial duties and
powers; and (3) are capable of administering a permit program.  If the tribe has
already demonstrated to EPA that it meets the first two of these criteria in the
context of obtaining a grant or the approval to operate another EPA program, it
need not do so again.  EPA also requests tribes to provide an explanation of the
jurisdiction and responsibilities of all tribal program implementing agencies
(including any state agency acting pursuant to an agreement with the tribe) and to
designate a lead agency to facilitate communications between EPA and the tribe.
If a tribe has already provided information and/or a legal statement on the tribe's
jurisdiction and capability under another EPA program, EPA requests the tribe to
provide only those additional materials necessary to support its application for
permit program approval.  These requests incorporate the criteria used in other
environmental statutes to assess whether tribes may receive grants or program
approval.

....

III. Responses to Comments 

The following are EPA's responses to the written and oral comments
received during the public comment period and at the public hearing. 
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A. EPA's Authority to Approve Tribal Programs 

Several commenters asserted that EPA does not have the authority to
approve tribal solid waste programs under RCRA.  [EPA then proceeded on in its
determination to explain why it believed that it had the authority.]

....

C. Off-Reservation Voice in Tribal Politics, Fair Hearings 

Commenters expressed concern that, despite the possibility of negative
environmental impacts to them, the Campo Band's neighbors have no voice in
tribal politics, cannot vote tribal officials out of office, and may not receive a fair
hearing in the Campo Band's Environmental Court when actions against the landfill
would negatively affect tribal income. 

EPA agrees that citizens should have a voice in the regulation of the
environment.  Neighbors of the Campo Reservation have several avenues for
voicing their concerns regarding solid waste practices on the Reservation.  The
Campo Band has adopted laws requiring that CEPA [the “Campo Environmental
Protection Agency”] take specific actions in response to complaints from any
person, and allowing any person adversely affected by CEPA's actions to challenge
CEPA in the Campo Environmental Court.

The fact that off-Reservation neighbors cannot vote in tribal elections is
analogous to California residents who live near a landfill in another state in which
they cannot vote.  EPA cannot require as a prerequisite for program approval that
a state or tribe allow non-residents to vote in that state's or tribe's elections.  EPA
believes that the procedures adopted by the Campo Band ensure that the Tribe will
consider and respond to concerns of off-Reservation neighbors.  In addition, the
citizen suit provision of RCRA, which authorizes lawsuits in federal District Court,
is still available after EPA has approved a state or tribal program. ....

D. Sole Source Aquifer 

A number of commenters noted that the Campo/Cottonwood Creek aquifer
is the sole source of drinking water available to local communities in the United
States and Mexico, alternative water sources would be expensive or unavailable,
and EPA has designated the Campo/Cottonwood Creek aquifer a sole source
aquifer under section 1424(e) of the Safe Drinking Water Act (SDWA).
Commenters suggested that because a proposed landfill will be located near a sole
source aquifer, EPA should disapprove the Campo Band's regulatory program. 
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EPA agrees that protection of groundwater resources and sole source
aquifers is of utmost importance.  However, EPA cannot disapprove a state or
tribal regulatory program because a sole source aquifer exists within its
jurisdiction.  Under provisions of section 1424(e) of the SDWA, the EPA Regional
Administrator granted a petition for designation of a Campo/Cottonwood Creek
Sole Source Aquifer (SSA) on May 5, 1993.  Notice of the designation was
published in the Federal Register on May 28, 1993.  The petition was submitted
for a 400-square mile area along the U.S./Mexico border in the vicinity of Campo,
California.

Under section 1424(e) of the SDWA, once an area has been designated a
SSA: 

No commitment for Federal financial assistance (through a
grant, contract, loan guarantee, or otherwise) may be entered into
for any project which the Administrator determines may
contaminate such aquifer through a recharge zone so as to create
a significant hazard to public health ....

"Federal financial assistance" is defined in 40 CFR 149.101(g).  Examples
of projects include sewage treatment plants, funded in part by federal grant monies,
and housing projects receiving federal loans.  Neither EPA's approval of the
Campo Band's solid waste program nor the proposed landfill meet the definition
of a federal financially assisted project.  Thus, the SDWA would not prohibit either
the proposed landfill or program approval.

In reviewing state and tribal regulatory programs, EPA determines whether
the programs will ensure compliance with EPA's landfill regulations in 40 CFR part
258.  EPA believes that the Campo Band's landfill regulations, including its
groundwater monitoring and corrective action regulations, will ensure compliance
with the exacting groundwater monitoring and corrective action requirements
contained in EPA's 40 CFR part 258 regulations.  EPA also believes that the
Campo Band's regulations will ensure compliance with 40 CFR 258.3 which
requires owners and operators to comply with all other applicable federal rules,
laws, regulations, or other requirements.

One commenter was concerned that there is no proposed mitigation if the
groundwater supply is contaminated.  Mitigation measures for individual landfills
within the jurisdiction of a state or tribal program are not required or used as a
basis for program decisions by EPA.  However, EPA's 40 CFR part 258
requirements and the Campo Band's regulations contain strict standards for
groundwater monitoring, corrective action and financial assurance.  EPA believes
protection of groundwater resources is of utmost importance.  It is the
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responsibility of the Campo Band to ensure that landfills on the Reservation
comply with its regulations and permits.

....

F. Capability of the Campo Band 

A number of commenters suggested that the Campo Band and the Campo
Environmental Protection Agency lack regulatory and enforcement history and
ability and, in some cases, selectively enforce regulations.  Commenters suggested
that CEPA does not have the ability or willingness to enforce its regulations.
Some commenters suggested that EPA should deny the Campo Band's program,
reconsider the Campo Band's application for approval of its regulatory program
after a track record has been established, and supervise the Campo Band.  One
commenter stated that the Campo Band has no education or experience in the solid
waste arena.  One commenter stated that it would be wrong to approve the
program of such a small organization.  EPA also received comments stating that
CEPA and the Campo people are independent, capable, and concerned about
protecting their environment and water.  Commenters stated that the Campo
Band's regulatory program is second to none.

EPA believes that the Campo Band's program meets or exceeds federal
standards and that the Campo Band is capable of managing its regulatory program.
The Campo Band has shown that it has jurisdiction and its staff resources are
adequate to manage its solid waste permitting program.  The Campo Band's
application shows that CEPA devotes over three full-time positions to landfill
permitting, monitoring and enforcement.  The Campo Band also has contracts with
firms providing personnel with legal and technical expertise.

In addition to demonstrating that its staff resources are adequate, the
Campo Band's application demonstrates that it has management and technical
skills.  CEPA employs individuals with years of environmental regulatory
experience and degrees in engineering and geology.  The Campo Band application
also demonstrates that the Campo Band has entities that exercise executive
(Executive Committee), legislative (General Council) and judicial (Campo
Environmental Court) functions.  The Campo Band has also demonstrated
experience in implementing public health and environmental programs.  The
Campo Band has adopted codes, ordinances or regulations governing land use
planning, housing, gaming and solid waste.  CEPA has monitored development of
the proposed landfill on the Reservation and has worked closely with the State of
California to ensure that solid waste activities on the Reservation will comply with
California law.  Finally, the Campo Band has demonstrated independence between
tribal regulatory entities and regulated entities.
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EPA notes that prior solid waste regulatory history is not a requirement for
EPA approval of a solid waste permitting program.  The fact that Congress gave
states 180 days after adoption of federal landfill standards to adopt and implement
programs ensuring compliance with those standards indicates that Congress
anticipated that states (and tribes) may not have had such programs in place before
the federal standards were promulgated.  EPA believes that tribes are
fundamentally able to regulate the environment in the same manner as states, and
notes that states have a variety of levels of experience in environmental regulation.
The ability to adopt and implement environmental laws varies widely from state to
state and tribe to tribe.  EPA evaluates each state and tribe individually to
determine whether it has adopted, and is capable of enforcing, a solid waste
program that is adequate to assure compliance with the federal regulations.  Some
states have not demonstrated a history of adopting or enforcing solid waste
requirements prior to applying to EPA for program approval under RCRA Subtitle
D.  EPA is taking today's action because the Agency has determined that the
Campo Band's program is adequate to assure compliance with the federal
regulations.  The Tribe not only has permitting authority, technical standards,
public participation procedures and enforcement authority that meet or exceed the
federal standards, but also the staff, resources and technical expertise available to
implement and enforce the program.

Some commenters specifically stated that CEPA has not enforced its
regulations in cases of auto crushing, septic systems, tire burial and litter control.
EPA wishes to clarify that review and approval of the Campo Band's program is
related solely to the Campo Band's landfill permitting and enforcement program.
Regulation of car crushing, septic systems, tire burial and litter are not covered by
this action and are not legal grounds for denial of a solid waste regulatory
program.  EPA suggests that commenters concerned about these activities raise
their concerns with CEPA and/or other appropriate tribal or federal agencies.
Further information regarding hazardous waste concerns involving car crushing is
provided below.

One commenter expressed concern that no matter how good regulations
are, they can't prevent pollution, it is difficult to enforce them—that most people
don't have the time, energy and money to bring citizen suits—and that it is difficult
to clean up contaminated groundwater. 

EPA understands that regulations are only as good as the ability to enforce
them.  EPA's regulations are designed to minimize environmental and health
impacts from landfills.  Congress did not give EPA authority to oversee directly
the operations of landfills.  Therefore, approving adequate state and tribal
programs to regulate landfills is the best way to ensure that the regulations are
enforced.  EPA believes that the Campo Band's program meets or exceeds federal
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standards and that the Tribe has demonstrated interest in appropriately regulating
facilities under its jurisdiction.

Finally, if CEPA is unable, for whatever reason, to enforce the program
requirements, and the proposed landfill fails to comply with the Federal Criteria,
RCRA section 7002 allows any person to sue the owner or operator of the landfill.
In addition, withdrawal of program approval may be initiated where it appears that
a state or tribal permit program may no longer be adequate to ensure compliance
with the RCRA Subtitle D Federal Criteria. ....

G. Conflicts of Interest

Several commenters raised concerns that the Campo Band may have
potential conflicts of interest in regulating a proposed landfill that will provide
income for the Tribe.  These issues are discussed below.

First, however, it is important to explain that nothing in Subtitle D of
RCRA requires that EPA consider conflict of interest in determining the adequacy
of a state or tribal solid waste permitting program. ....  However, [in past cases],
the Agency has considered whether the tribe has demonstrated "sufficient
independence" of the regulated and regulatory entities of the tribe "to assure
effective and fair administration of the program.”  EPA believes that the Campo
Band has met these standards.

The proposed Campo landfill will not be operated and regulated by the
same tribal entity.  The operator of the proposed landfill will not be CEPA, but a
private, non-tribal company. Muht-Hei, Inc., the tribal business entity, is a separate
tribal entity from CEPA.  The Campo Band's regulations define Muht-Hei, Inc. as
the operator of any solid waste facility on the Reservation.  This situation is
analogous to a privately operated landfill owned by one state agency and regulated
by another.

One commenter stated that the Campo Band should have conflict of
interest codes for tribal office holders and board members, similar to those in
California's Government Code ....  The comment asserted that the Campo Band
could not meet the standards set by these provisions.

Although not required by RCRA, ... the Campo Band has adopted
regulations governing conflicts of interest.  For example, the Campo Band has
adopted a regulation governing conflicts of interest on the part of the CEPA Board
of Commissioners.  This regulation provides that:

A member of the Board may not participate in decisions
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relating to the governance and management of CEPA if the
member has a direct financial interest in the person or activity being
regulated.  Tribal membership does not preclude participation in
decisions involving activities on or relating to property owned by
the Band. 

A similar provision [applies to] judges on the Campo Environmental Court ....
Campo law also prohibits bribery, threats, or other efforts "to obstruct or impede
the activities of CEPA or the Board", or to "commit fraud * * * with the intent to
evade or defeat Tribal environmental codes or regulations.” ....  The Tribe has also
adopted provisions allowing anyone (including non-members) to challenge CEPA
in the Campo Environmental Court.

Several commenters expressed concern that the Campo Band has a conflict
of interest because it has received and will continue to receive revenues from the
operator of the landfill, and would therefore not enforce costly requirements that
could reduce tribal income.  One commenter suggested that this conflict is
particularly acute because adverse impacts of the proposed landfill may be more
serious outside the Reservation.  Commenters felt CEPA did not have the
incentive, objectivity or willingness to enforce the solid waste requirements.  One
commenter asked what incentive there is for tribal authorities not to accept gifts
that can influence decisions.  Another commenter suggested that approving the
Campo Band's program would be like "the fox guarding the chicken house,”
whereas states have demonstrated ability to enforce environmental regulation over
many decades. ....

EPA disagrees that the Campo Band does not have the incentive,
objectivity or willingness to enforce the solid waste requirements.  The Campo
Band has adopted landfill liner design and release detection regulations which are
more stringent—and more costly to implement—than the federal or California
requirements, and which are beyond those needed to obtain EPA approval.  This
indicates that the Campo Band is willing to take steps to protect human health and
the environment despite the fact that such steps will cost money and potentially
reduce revenues from the proposed landfill.  In addition, CEPA makes decisions
on applications for landfill permits in accordance with its regulations, after notice
and an opportunity for public comment, regardless of statements by the Tribal
Chairman.

H. Adequacy of the Campo Band's Resources 

A number of commenters expressed concern that "there is a shortage of
funds in the backcountry which would not provide the adequate supervision this
would need" and CEPA has inadequate resources to implement or enforce a
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regulatory program.  Commenters asserted that Mid-American Waste Systems,
Inc., the proposed landfill operator, is having financial problems and asked where
the Campo Band will get resources to fund its program if Mid-American Waste
Systems, Inc. fails to provide adequate resources.

The Campo Band addressed resources in its narrative description of the
application for program approval.  EPA found the Campo Band's narrative
description, including its staff resource description, adequate.  EPA does not
require specific resource and staffing requirements because each state or tribe has
different resource requirements and strategies for ensuring compliance.  EPA asks
that states and tribes list the total number of regulated facilities within the state or
tribe's jurisdiction in its application.  This information is useful in assessing whether
available resources are adequate to ensure compliance.  The Campo Band's ratio
of resources to the number of regulated facilities is higher than some state
regulatory programs.

In determining whether a state or tribe's program will ensure compliance
with the federal landfill regulations, EPA does not require that states and tribes
provide financial information on where funding for programs is generated or on
how secure that funding is.  As discussed above, the Campo Band and other
approved states and tribes are expected to sustain the regulatory program
presented in their applications.  Withdrawal of program approval may be initiated
where it appears that the state or tribal permit program may no longer be adequate
to ensure compliance with the RCRA Subtitle D Federal Criteria.

....

K. Landfill-Specific Issues 

Many commenters expressed concern regarding the potential environmental
impacts of the proposed landfill and the ability of the landfill owner/operator to
comply with applicable regulations.  These landfill-specific concerns included
potential for contamination to groundwater which flows across the United
States-Mexico border, ability to monitor and clean up or mitigate groundwater in
a fractured bedrock setting, location of a landfill in a seismic impact zone,
compliance with financial assurance requirements, strong winds, traffic problems;
and general risks to the ecosystem, economy and property values of off-reservation
residents, and to Mexican communities and citizens.  A number of commenters
noted that groundwater monitoring in the fractured bedrock setting has not been
adequately addressed.  One commenter expressed concern that the landfill site
should be characterized before construction of the landfill, not during or after.
Commenters expressed concern regarding importation of waste to a groundwater
dependent area and asked about sources and types of waste to be sent to the
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landfill, life expectancy of the landfill, and recycling efforts.  Commenters
requested that EPA oppose the proposed facility and deny program approval
because of landfill-specific concerns.  Other commenters suggested that the landfill
will be one of the safest landfills in the country, will provide economic support and
jobs for the Tribe and will benefit other communities.  Another commenter stated
that the plan for the Muht-Hei facility is very detailed and well thought out.

EPA understands that there is tremendous controversy surrounding the
proposed landfill.  However, EPA does not make solid waste permitting decisions
about individual landfills under the RCRA program.  EPA's action today approves
the Campo Band's solid waste regulatory program.  This program approval means
that EPA has reviewed the Campo Band's regulatory program, and has determined
that it will ensure compliance with the Federal Criteria.

Concerns regarding the proposed landfill or the ability of the landfill to
comply with applicable regulations should be raised with the agency responsible
for ensuring compliance with those regulations.  CEPA, the U.S. EPA, the Bureau
of Indian Affairs (BIA) and the California Environmental Protection Agency (Cal
EPA) all have roles with respect to the proposed landfill.  It should be noted,
however, that the U.S. EPA's permitting role is limited to permitting under the
Clean Air Act.

One commenter stated that it will be adversely impacted by flaring, dust
generation, truck haul activities, training, and water and light pollution from the
landfill.  Potential air pollution from flaring, dust generation and truck haul
activities are issues that are being addressed through U.S. EPA's permitting under
the Clean Air Act.  With respect to the remaining concerns, EPA's action today is
a determination that the Campo Band's solid waste permitting program is adequate
to assure compliance with the federal regulations at 40 CFR part 258.  A landfill
may be constructed and operated without EPA approval of the state or tribal
program in which the landfill is located, as long as it meets these federal
requirements.  EPA's regulations were designed to minimize negative
environmental impacts from the management of municipal solid waste.  However,
Congress gave EPA no authority to enforce these requirements unless it finds that
the landfill is in a state or within the jurisdiction of a tribe without an adequate
permitting program.  Because EPA has determined that the Campo Band's
program is adequate, the appropriate agency to which concerns about the actual
construction and operation of the proposed landfill should be raised is the Campo
Environmental Protection Agency.

One commenter stated that it is unacceptable for the Campo Band to
pursue the landfill venture to the detriment of the neighboring communities.
Another commenter stated that the majority of air quality and groundwater impacts
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from the proposed landfill will be off-Reservation, that the proposed landfill will
be run by a non-Indian corporation with main offices over 1000 miles from the
Reservation, and that the proposed landfill will be dependent on off-Reservation
facilities such as materials recovery facilities (MRFs).  At the same time, this
commenter stated that the proposed project appears to be an example of "the
poisoning of Indian country.”

These issues do not directly affect the Agency's determination of the
adequacy of the Campo Band's solid waste permitting program.  Any landfill is
likely to have positive and negative environmental and economic impacts on both
the community in which the landfill is located and the surrounding communities.
EPA's regulations were designed to minimize negative environmental impacts from
landfills, and all landfills must comply with these regulations.  However, landfills
may be sited in Indian country regardless of whether EPA approves tribal solid
waste programs.  EPA's decision today is based upon the Campo Band's ability to
ensure compliance with the 40 CFR part 258 regulations.  EPA has determined
that the Campo Band has a solid waste permitting program that is adequate to
assure compliance with those regulations.

One commenter noted that U.S. EPA's comments on the environmental
impact statement (EIS) for the proposed landfill identified serious concerns about
ability to monitor adequately for groundwater contamination and stated that
projects of this kind should not be sited over potable groundwater basins within
fractured bedrock.  Another commenter asked that EPA deny the lease for the
proposed landfill.

BIA is required to approve any lease for land held in trust by the United
States for the benefit of a tribe.  BIA lease approval is subject to NEPA and BIA
has determined that the Campo lease approval is a major federal action which
requires the preparation of an EIS. Both the EIS and the lease for the proposed
landfill were prepared and approved by the BIA.  EPA's comments on the EIS
reflected concerns regarding groundwater monitoring and corrective action in the
fractured bedrock setting.  The Secretary of the Interior signed a Record of
Decision finalizing the EIS and approving the lease after consideration of
comments.  As stated above, the decision before EPA is the Campo Band's
program adequacy; states and tribes are the lead entities responsible for landfill
permitting and enforcement.  The Campo Band has developed its own landfill
permitting program and CEPA is the appropriate agency to consider issues relating
to a particular landfill on the Campo Reservation.

One commenter asked who will be monitoring what goes on at the
proposed landfill and whether Campo would have to answer to the same
regulations as the landfills that the City of San Diego must meet.  The landfill on
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the Campo Reservation will be monitored by the facility operator, with oversight
by CEPA.  Any landfill on the Campo Reservation must comply with the Campo
Band's laws.  In addition, if EPA issues a permit under the Clean Air Act, EPA will
monitor compliance with that permit.  A landfill on the Reservation generally
would not be required to comply with any requirements imposed by the State of
California or a county or city.  The Campo Band has, however, worked with Cal
EPA to ensure that the Campo Band's requirements are functionally equivalent to
California's requirements.

BAD chose to challenge EPA’s authority to permit the Campos to adopt their own landfill
standards.  In the following decision, the federal Circuit Court for the District of Columbia agreed
with BAD.

Backcountry Against Dumps v. EPA

100 F.3d 147 (1996)

The Campo Band of Mission Indians, a small tribe in San Diego County, California,
applied to the Environmental Protection Agency for approval of its solid waste permitting plan
pursuant to the Resource Conservation and Recovery Act.  That Act requires states to submit
solid waste permitting plans to the agency for approval.  The Act defines Indian tribes as
municipalities, not states, and says nothing about municipalities submitting permitting plans for the
agency's review.  The EPA nonetheless determined that it had authority to approve the tribe's
permitting program.  Because we find that the Act does not give the EPA such authority, we grant
the petition for review and vacate the agency's decision. 

I.

....

The focus of this case is the statute's definition of "state."  Section 6903(31) defines a
"state" as "any of the several States, the District of Columbia, the Commonwealth of Puerto Rico,
the Virgin Islands, Guam, American Samoa, and the Commonwealth of the Northern Mariana
Islands."  Indian tribes are listed in the statute's definition of "municipality”:

The term "municipality" (A) means a city, town, borough, county, parish, district,
or other public body created by or pursuant to State law, with responsibility for the
planning or administration of solid waste management, or an Indian tribe or
authorized tribal organization or Alaska Native village or organization, and (B)
includes any rural community or unincorporated town or village or any other
public entity for which an application for assistance is made by a State or political
subdivision thereof.
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As "municipalities," Indian tribes are eligible for federal funding to develop solid waste
management and resource recovery programs, and are also subject to citizen suits to enforce the
revised criteria.

....

II.

Petitioners argue that the EPA lacks authority to approve the Campo Band's solid waste
permitting process, pointing out that the tribe is not a state under RCRA, but a municipality.
According to the EPA, since RCRA does not indicate whether entities other than states may
submit solid waste permitting plans for the agency's approval, we must defer to the agency's
reasonable interpretation of the statute.

To resolve this dispute, we look to the familiar standards set forth in Chevron U.S.A. Inc.
v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). Using "traditional tools of
statutory construction," we first examine whether the statute "directly [speaks] to the precise
question at issue"—here, whether the statute authorizes the EPA to approve solid waste
permitting plans submitted by Indian tribes.  If so, we follow the statute's instructions.  If Congress
has not addressed the issue, we defer to the agency's interpretation if it is reasonable.

We begin and end our analysis at Chevron's first step.  Section 6945(c) is clear on its face:
"States" are required to submit solid waste management plans to the EPA for review and approval.
Indian tribes are defined as municipalities, not states.  Section 6945(c) says nothing about
municipalities submitting their own solid waste permitting plans to the EPA.  In approving the
Campo Band's plan, the EPA essentially removed Indian tribes from their statutory status as
"municipalities," creating a new, intermediate status for Indian tribes in section 6945(c), a status
equivalent to that of a state.  Not only does the agency's interpretation of section 6945(c) conflict
with the plain language of RCRA's definitional provisions, but it also rewrites section 6945(c)
itself.  According to the agency, the formerly clear permitting provision now reads: "States must,
and Indian tribes may, but other local governments may not" adopt permit programs and submit
them to the agency for review and approval.  This is not what the statute says. 

We think it significant that when Congress wants to treat Indian tribes as states, it does so
in clear and precise language.  For example, a provision of the Clean Air Act authorizes the EPA
Administrator to "treat Indian tribes as States" and requires the Administrator to promulgate
regulations specifying the provisions of the Act under which it is appropriate to treat tribes as
states.  Likewise, the Safe Drinking Water Act authorizes the EPA Administrator to "treat Indian
Tribes as States" and to delegate primary enforcement responsibility to tribes.  A provision of the
Clean Water Act provides that "Indian tribes shall be treated as States" for purposes of that Act.
These clear statements of Congressional intent to treat Indian tribes as states stand in marked
contrast to RCRA's equally clear requirement that "states"—not municipalities, and therefore not
Indian tribes—must submit permitting plans for EPA's review.
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Our determination that EPA lacks authority to approve the Campo Band's solid waste
management plan does not, as both the agency and the Campo Band argue, strip the tribe of its
sovereign authority to govern its own affairs.  With its comprehensive environmental codes and
an agency and court devoted solely to enforcing tribal and federal environmental regulations, the
tribe has as much authority to create and enforce its own solid waste management plan as it ever
did.  The only difference between the Campo Band and states with approved plans is that a landfill
operating on the reservation must comply with the part 258 design standards in addition to the
operating standards.  Referring back to our earlier example, a landfill operating on the reservation
must use the "six-inches-of-earthen-cover" design rather than any equally effective alternative.
In other words, what the tribe loses is the ability to take advantage of the leeway built into the
regulations, including the ability to take site-specific factors into account.

According to the EPA, if it cannot review and approve tribal solid waste management
plans, a "regulatory gap" will exist on reservation land, conjuring up the specter of Indian
reservations as safe havens for all manner of illegal dumping activity.  But this argument ignores
the fact that even in the absence of an EPA-approved solid waste management plan, the revised
criteria automatically apply to owners and operators of solid-waste facilities.  Individuals
aggrieved by a facility's failure to comply with federal regulations may institute citizen suits against
the offending facility owner, and Indian tribes are not exempted from citizen suits.  The EPA, of
course, may also initiate emergency abatement actions if it has evidence that an "imminent and
substantial endangerment to health or the environment" exists.  What the EPA complains of is not
a "regulatory gap" at all, but the statute's different treatment of states and Indian tribes.  Although
treating tribes differently from states may be unfair as a policy matter, and may be the result of
Congressional inadvertence, the remedy lies with Congress, not with the EPA or the courts.

The Campo Band and the EPA, however, need not wait for Congress to act to give the
tribe the flexibility it seeks.  At oral argument, all parties agreed that the Campo Band could seek
EPA approval for a site-specific regulation, which would satisfy both RCRA and the tribe's desire
for flexibility in designing and monitoring a landfill on its reservation.  In fact, Campo Band's
counsel told us at oral argument that, because the reservation is located in a seismic zone, the tribe
may have to seek such a site-specific ruling in order to maintain a landfill facility.

We grant the petition for review and vacate the EPA's Notice of Final Determination.

************************

After the D.C. Circuit issued its above decision, the parties to the Campo dispute disagreed
over its implications for the Campos’ proposed landfill.  Landfill opponents cheered the decision
and said that it would place the proposed landfill under stricter scrutiny.  According to BAD’s
attorney, “It’s a big win.  The court found EPA isn’t authorized to delegate solid-waste regulatory
authority to tribes.  The effect ... is the tribe can’t relax the nationally applicable standards that
EPA has promulgated.”  BAD’s leader, Donna Tisdale, hoped the decision would kill off any hope
of building the landfill.  According to Tisdale, the decision would make the landfill project “less
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1 As discussed earlier in connection with the Hunters Point case study, the “offset
program” permits new facilities to be built in an area that exceeds the federal clean air standards,
even if the new facilities will add to the pollution, so long as they “offset” their increases by
finding other facilities that have or can reduce their emissions.  A new facility can purchase
“offsets” from other businesses in the area that have succeeded in reducing their emissions more
than required by their permits.

attractive to any potential buyer.  Before, the tribe was self-regulating, and any vendor wouldn’t
have to answer to anyone other than the tribe.”

The Campos, not surprisingly, disagreed.  According to tribal representatives, the impact
of the court’s decision would be minimal.  According to Kevin Gover, the tribe’s attorney, in the
end the ruling would not “have a practical impact except that now we have to generate a bunch
of paper, kill a few more trees.”

Air Pollution Permit

The Campos also needed an air pollution permit for the landfill.  In May 1994, EPA issued
a draft air pollution permit that it proposed issuing for the landfill project and asked for public
comments.  As explained in the following excerpt from EPA’s announcement of the draft permit,
the permit focused on emissions of volatile organic compounds:

The Clean Air Act requires that potential major sources of volatile organic
compound (VOC) emissions employ control technologies to reduce their emissions
as much as possible.   Because solid waste decomposes slowly over time, peak
VOC emissions are projected to occur in the 31st year of the landfill's operation.
U.S. EPA's air quality impact report has determined that without controls, the
proposed landfill has the potential to emit 380 tons per year of VOCs.  Use of gas
collection systems and flares as set forth in the permit will reduce total VOC
emissions by about 90%, to approximately 38 tons per year.

Because western San Diego County does not meet federal air quality
standards for ozone, the draft permit requires that the operator, Mid-American
Waste Systems, ensure that VOC emissions from the landfill are more than offset
by emission reductions from elsewhere in the air basin.   These offsets can be
purchased as credits from other sources of VOC emissions in the basin.1

VOCs react with sunlight in the atmosphere to form ground-level ozone,
or smog.  High ozone concentrations can impair breathing, irritate mucous
membranes in the nose and throat, and may have depressive effects on the body's
immune system.

In December 1994, EPA announced that, based on another unrelated case, the permit
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would also have to address “fugitive” dust that might be raised by truck traffic or unloading
operation and that would contribute to fine particulate pollution.  In mid-1995, EPA issued a final
permit for the project addressing both VOC and particulate pollution—as summarized in the
following EPA press release announcing the permit:

The U.S. Environmental Protection Agency (U.S. EPA) has approved a
final air quality permit for construction of a solid waste landfill on the reservation
of the Campo Band of the Mission Indians in eastern San Diego County.  "We
believe this permit offers the best possible protection for controlling air pollution
at the site," said Dave Howekamp, director of the regional air and toxics
management division.  "The technology required to control air emissions will set
a precedent for future landfill air permits."

The Clean Air Act requires that potential major sources of certain air
pollutants reduce their emissions as much as possible to protect air quality.  The
air quality permit being approved today makes final the conditions from a draft
permit issued for public comment in May 1995 that limited emissions of volatile
organic compounds (VOCs) and particulate matter from the landfill. 

The final permit contains only slight changes to the VOC and particulate
matter controls that the Agency proposed in May 1995.   U.S. EPA has determined
that without controls, the proposed landfill would have the potential to emit 380
tons per year of VOCs when landfill gas from decomposition reaches a peak after
about 30 years of landfill operation.  But because a state of the art gas collection
system and flares are required by the U.S. EPA final permit, total VOC emissions
will be reduced by about 90%, to approximately 39 tons per year. ....

The primary source of particulate matter emissions at the landfill would be
from truck travel on paved and unpaved roads at the site.  U.S. EPA has
determined that without controls, the proposed landfill would have the potential
to emit about 56 tons per year of particulate matter.  But because the U.S. EPA
permit requires the use of road cleaning, dust suppression and speed limits,
particulate emissions will be reduced by almost 85%, to about 9.2 tons per year.

Particulate matter includes dust, smoke, fly ash and condensing vapors that
can be suspended in the air for long periods of time.  When inhaled, these
microscopic particles can lodge in the lungs and affect respiratory function.
Chronic exposure to high levels of particulate matter can cause respiratory disease,
lung damage and possibly premature death.  Young people, the elderly, and people
with heart or lung disease (such as asthma) are especially at risk.
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Where the Project Currently Stands

As is often the case with proposals for landfills and other waste facilities, time ultimately
took a toll.  In August 1995, Mid-American announced that it was backing out of the landfill
project.  The following article from the San Diego Daily Transcript tells the story:

The Campo Band of Mission Indians must find another operator for a
proposed 400-acre landfill whose costs are soaring, but the tribe still intends to
start construction on the project by this fall.  Jim West, a financial adviser to the
Indians' tribal corporation, Muht-Hei Inc., said the tribe needs another operator
because of problems with Mid-American Waste Systems of Ohio.

Jay Powell, Mid-American project manager, said his firm is bowing out of
the contract because the landfill's proposed cost has skyrocketed.  Powell said it
was originally thought the project could be built for less than $ 20 million.  Now,
after waiting for permits and other problems, he projected it will end up costing
about $ 55 million by the time it opens for business.  Mid-American had indicated
last year the landfill would cost about $ 36 million to construct. 

The exact terms of the contract were not available, but Mid-American has
had to pay thousands, perhaps tens of thousands of dollars per week in royalties,
to the tribe in addition to its other expenses.

A group known as Backcountry Against Dumps sent the Daily Transcript
a document saying that from now until the year 2013, a total of $ 29.16 million
would have been paid to the Campo Band under the terms of the Mid-American
contract.

The Campo Band has made references to a default in the contract, but
spokeswoman Janice Hayward said that the default was not connected with the
royalty payments. ....

Mid-American has had other troubles as well.  These include poor
investments that reportedly left the firm with $ 330 million in long-term debt, and
battles at the top of the company.  Powell acknowledged that a majority
stockholder in Mid-American has been attempting a hostile takeover of the firm,
but said that had nothing to do with the decision to pull out of the Campo project.

"Mid-American Waste Systems has failed to comply with various terms and
requirements of the sublease agreements with MHI," said Ralph Goff, Campo
Band chairman in a prepared statement.  "We are in negotiations with several other
qualified waste management firms to construct and operate a state-of-the art
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landfill with construction beginning as early as September."

Gaye Soroka, a spokeswoman for landfill operator and hauler Waste
Management Inc., said her firm recently received a letter from the Campo Band
indicating that another operator might be needed, but emphasized that other firms
also had received similar letters. ....

West said except for an air quality permit, everything is in place to begin
construction of the landfill.  He said it is expected to be fully up and running by the
middle of next year. 

The Campo Band has touted its new facility as one answer to some of the
county's landfill problems.  West said it will have the capacity for 3,000 tons per
day for the next 30 years. 

It is unclear just what the tip fee is for trash taken to the new facility.
Mid-American had boasted it could guarantee a tip fee of $ 30 per ton, but
whether the landfill could operate profitably at such a figure is an open question.
This is especially true given what Powell projected as a $ 55 million development
cost.  The county recently dropped its tip fee from $ 55 to $ 47.50 per ton and
hopes events will allow this figure to be dropped to $ 40 by July 1996.

The Campos have never abandoned hopes to complete and operate a landfill on their
reservation.  At last check, however, the idea continues to languish—without an interested
operator and with continued opposition from BAD.

Questions for Thought

*1. Review again the section of this case study dealing with the Resource Conservation
and Recovery Act.  Should small Native American tribes such as the Campo Band of Mission
Indians be allowed the same flexibility in setting landfill standards as “approved states”?  Although
the D.C. Circuit in the Backcountry Against Dumps case held that RCRA currently does not
authorize EPA to give Indian tribes such flexibility, Congress could amend RCRA to provide the
authority.  Would you favor such an amendment?  Why or why not?

*2. As you have learned, environmental issues often involve a significant degree of
scientific uncertainty.  In the Campo case study, the potential impact of the landfill on groundwater
quality in the region was the most uncertain issue.  Assume that the State of California wishes to
locate a landfill in a rural community of color, and that the community opposes the landfill because
the community depends on a local aquifer for its drinking water and fears that the landfill will
contaminate the aquifer.  Should the State be allowed to force the landfill on the community if
there is any uncertainty concerning the potential impact on the aquifer?  Should the Campos be
allowed to open a landfill on their reservation if there is any uncertainty concerning the potential
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impact on the regional aquifer?  Do you believe that a different standard of certainty should be
employed in the first case than in the second?  Would you impose a lower standard of certainty
on the poor community trying to stop a landfill from being located in their midst than you would
on the members of BAD?  If so, why?  What do you see as the differences in the two situations?

*3. Have we gone too far in trying to ensure environmental safety when a group like BAD
can oppose a project to death?  Note that BAD lost virtually every challenge that it made to the
landfill project (except for their challenge to EPA’s authority to grant tribes flexibility under
RCRA).  Note, moreover, that both EPA and the Department of the Interior praised the Campos
for the quality of their environmental oversight.  Should steps be taken to streamline the process
by which an Indian tribe can obtain approval for a landfill or other LULU on its reservation?  If
so, what type of steps would you propose to streamline the process?  Would you change the
process in any other fashion to make it easier for a tribe to operate a landfill or other LULU?

*4. Assume that you are the Secretary of the Interior and that you want to develop a policy
for determining when to permit an Indian tribe to lease land to a waste company for a waste
disposal or recycling facility.  What standards would you adopt for reviewing proposals by
individual tribes?  Would you impose any restrictions on what tribes could propose?  How much
latitude would you provide tribes in evaluating the environmental safety of proposed projects?
How would your standards differ from those adopted by Secretary Bruce Babbitt in connection
with the Campo proposal?  Justify your policy.

5. What influence should a local community have over the siting of a facility within its
borders?  Is the opposition of a community more important than the support of a community?
How should “community” be defined?  What is the relevant community (or communities) in the
Campo case study?  in Case Study # 1 dealing with the Houston landfill?  How should the
government take community perspectives into account?

*6. How much control should Native American tribes have over environmental conditions
on their reservations?  Should tribes be entitled to set higher environmental standards than the
United States or the state in which their reservation is located?  Should tribes be entitled to set
lower standards?  Does your answer depend at all on the type of environmental standard (e.g.,
biodiversity, air pollution, waste disposal)?  If you would not let tribes set lower standards, is this
environmental imperialism?  Why should Indian tribes be forced to accept the environmental
standards of the United States?  Explain and justify your answers.


