
The Balcones Canyonlands Conservation Plan

At the core, that plan is an Austin-Travis County open-space plan.  It is a way
for . . . [local people] to say: We really don’t want to look like Los Angeles.
We really have got to take care of the values of that escarpment and Barton
Springs, which in some ways is [sic] the heart of Austin.

– Bruce Babbitt, Secretary of the Interior

Secretary of the Interior Bruce Babbitt, who acted as a “facilitator” in drawing
up the plan, has characterized it as, “. . . local as the corner grocery store.”  If
your corner grocery store is routinely held up, his description is accurate.

– Kay Bailey Hutchison, U.S. Senator (R – TX)

Introduction

North of San Antonio and west of Austin, Texas lies the Texas hill country.  When
Spanish explorers first saw the limestone hills and spring-fed canyons of the eastern Edwards
Plateau, they named the area Balcones; the layered hills and steep canyons reminded them of
the balconies of Madrid.  This area, now known as the Balcones Canyonlands, has the most
rugged and dramatic topography in the Edwards Plateau, with steep grades and exposed
geological strata.  See Figure 1.

Created by the ancient collision of tectonic plates and shaped by subsequent millenia
of erosion, the hills and canyons of western Travis County are home to a unique collection of
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animals and plants.  For example, the area contains a series of subterranean limestone features
known as karst.  These sinkholes, fissures and caves once formed a large, continuous system,
but have been separated over geologic time by canyons and faults.  A large number of
separate karst systems has evolved, each home to its own unique, endemic biota.  In many
cases, a single cave contains numerous species of  invertebrates that exist no where else in the
world.  Hence the names: Bone Cave harvestman and Bee Creek Cave harvestman;
Kretschmarr Cave mold beetle and Tooth Cave ground beetle.

The presence of these and other rare flora and fauna led to a more modern collision
along the Balcones fault line in Austin and Travis County.  In the late 1980’s and early 1990’s
two species of birds and six species of insects (including the four mentioned above) were

Figure 1. Natural Regions of Texas
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listed as endangered under the Endangered Species Act of 1973 (“the Act”).  These listings
came at a time when Austin and Travis County were in the midst of an economic boom. The
economic boom – in particular land development – had played a significant role in the
declines of the species and loss of habitat was cited as the primary reason for listing each of
the species.  As a result, after the listings, Section 9 of the Act rendered most of the land in
Austin and Travis County legally off limits to further development.

A direct causal relationship between development and the endangerment of a species
raises difficult questions.   If the Act is meant to recover, or at the very least stabilize a
species, can the Act permit continuation of the activity that has led the species to the point of
endangerment?   For example, assume that a species has become endangered because of
habitat loss.  If this species needs 1000 acres of habitat to be “not endangered” and there are
only 100 acres left when it is listed as endangered, can any more acres of habitat be developed
without violating the letter and spirit of the Act?

Even if the Act could be interpreted as answering both of these questions in the
negative, politics and the realities of economic growth would not permit a complete freeze on
development.  The Balcones Canyonlands Conservation Plan (“the Plan”), a regional Habitat
Conservation Plan pursuant to Section 10 of the Act, was a community-wide attempt to meet
the needs of the eight listed species while allowing some development to proceed.

Jack Driesell is an Austin attorney who worked on the Plan from its conception in
1988 until its near-death experience in November of 1993.  At that time, residents of Travis
County had voted “no” on a $49 million bond issue that was to have paid for the acquisition
of land sufficient to protect the listed species.  This purchase, aimed at finalizing a 30,000-
acre preserve, would have convinced the U.S. Fish and Wildlife Service (“Service”) to enter
into the Plan with Austin, Travis County, and two other local government entities.  As part of
the Plan, the Service would have in effect issued a regional Incidental Take Permit, pursuant
to Section 10, so that development could go forward in most of the county.

For about a year after the election, no one spoke much about the Plan.  Without the
bond money, there did not seem to be any reason to continue working on it.  Austin and
Travis County residents already faced high tax rates; they were not anxious to pay more
money to buy a piece of land they could not even use for recreation.  Also, due to its
controversial nature, the Plan required strong political leadership.  But, due its controversial
nature, politicians would not touch the Plan during the election year of 1994.

In late 1994, spurred by the personal interest of U.S. Secretary of the Interior Bruce
Babbitt, the Plan got rolling again.  A task force was convened by the Mayor of Austin to
solve the problem: where are we going to get the money to buy that land?  Jack Driesell was
called upon to lead this task force, which was composed of representatives of all major
interest groups - local government, business, developers, landowners, conservationists and
ranchers.
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The Beginnings of the Plan

In 1988, the problem these groups faced was a different one.  A significant percentage
of prime development land in Austin and Travis County was considered endangered species
habitat.  Almost all of this land was privately owned.  The only way that the land could have
been developed would have been for the landowner to obtain an Incidental Take Permit
(“permit”) by entering into a Habitat Conservation Plan (“HCP”) with the Service.

Box 1:
Growth of Austin and Travis County

Between 1970 and 1990, population in Austin and Travis County grew 95
percent, from about 300,000 to almost 600,000 people.  In the 1980’s, the
number of homes in the permit area increased by more than 50 percent.

A disproportionate part of this growth took place in the canyonlands of western
Travis County, where most of the prime species habitat was located.  For
example, population in some areas in that part of the County increased by more
than 500 percent.

Much of the growth occurred during an economic boom in the late 1970’s.
After a slowdown in the mid-1980’s, the economy began to accelerate again  in
the late 1980’s and the early 1990’s due primarily to growth in the high
technology and service sectors.  Austin and Travis County were being
transformed by a “silicon revolution.”

The total number of jobs in the area increased by almost 30 percent between
1984 and 1992.  These jobs raised residents’ average income and fueled the
homebuilding industry.  People wanted to build homes in the beautiful hill
country outside of Austin.  They wanted to enjoy the natural resources – open
space, wildlife, and scenery – that the area offered.

Although the HCP process had been incorporated into the Act in 1982, only a handful
of plans had been approved by the Service between 1982 and 1988.  Intended to make the Act
less burdensome to private landowners or developers, the HCP process had proven to be time-
consuming and costly in practice.  Landowners were required to hire biologists to conduct
detailed biological assessments of their property.  In addition, landowners had to pay lawyers
to negotiate with the Service and they had to pay for mitigation, usually by purchasing habitat
elsewhere in the species’ range.  This mitigation cost was often very high.  It has been
estimated that the cost of completing an HCP with the Service is about $9,000 an acre.

In Austin in 1988, the Service was not equipped with the staff or budget to process
hundreds of HCPs.  Developers feared that in the absence of sufficient resources, the Service
would be forced to take a very conservative approach to granting take permits.
Conservationists were afraid that, given its limited resources, the Service would buckle to
political and economic pressure and begin granting permits without careful consideration of
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the effect on species.   Conservation groups also believed that individual HCPs would not
serve the biological needs of the species well, since they would likely result in many small
areas of protected habitat.  These small areas would not be as useful to species affected by
“habitat fragmentation” as a single, large area.  See Box 2.

While there were no models at the time of what a large-scale, multi-species HCP
would look like, mutual fear quickly brought all parties together to consider the idea of a
regional HCP.  In 1988, leaders of four large local government entities formed an executive
committee (“Committee”) to develop a regional HCP covering a “permit area” of Austin and
Travis County.  The Committee consisted of representatives from the City, the County, the
Lower Colorado River Authority, the Texas Parks and Wildlife Department (“Texas Parks”),
local and national environmental groups, landowners, developers, and businesses.

Each of these groups had its own goals.

Local and state government entities

Politically, the City of Austin was dominated by conservation-minded voters who
generally wanted to protect the endangered species and preserve open space.  At the same
time, Austin residents and businesses already faced higher tax rates and development fees
than those in neighboring communities.  There was a fear within the government that further
increases in these taxes and fees would chase businesses out of Austin and into surrounding
areas.  Thus, although Austin supported species protection, it did not want to foot much of the
bill.

Travis County was only authorized to raise revenue through property taxes.  The
county had traditionally used this money for things like road building and subdivision
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platting.  After the species were listed, property values plummeted, significantly reducing the
county’s budget.  This caused a problem not only for future projects, but for paying off
significant amounts of debt incurred in earlier road construction projects.  County voters were
far more conservative and less conservation-minded than their Austin neighbors.
Unfortunately, most of the endangered species habitat was in eastern Travis County.  The
county wanted to resolve the standoff so that property values, and thus tax revenues, would
rise.

Box 3:
Endangered Species – Black-Capped Vireo

The black-capped vireo (‘vireo”), listed as an endangered species in 1987, is a
migratory songbird.  See Figure 2.  The vireo winters on the Pacific coast of
Mexico (making it a “neotropical migrant”) and returns each summer to Texas
and Oklahoma, where it nests and breeds.

Breeding habitat for the vireo varies, although it is generally described as
shrubland with thickets and clumps of varying size and distribution. This type
of habitat can often be found in areas recovering from burning or clearing.  The
vireo prefers to nest in sumac trees, which are usually found near shin oak,
Ashe juniper, Texas oak and plateau live oak.

Figure 2.  Black-capped vireo (Vireo atricapillus).

By 1987, vireo populations had declined to the point where the species was
considered endangered.  The birds were threatened by direct and indirect
habitat loss.  Direct habitat loss was caused by land development, and to a
lesser extent, overgrazing, natural vegetational succession (the change in plant
communities over time), and fire suppression.  Indirect habitat loss was due to
habitat fragmentation.
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Fragmentation of vireo habitat made it easier for “exterior species” such as
raccoons, skunks and house cats to prey on vireos.  Increased fragmentation
also led to increased nest parasitism by brown-headed cowbirds.  Cowbirds
commandeer vireo nests after they are built, forcing out vireos either before
their eggs hatch or just after the young are born.   The result is low incubation
rates and high juvenile mortality.

In 1991, the breeding population of vireos in Texas was estimated at about 620
pairs in 34 counties.  Within the permit area, there were fewer than 100.  The
Plan proposed to protect 58 percent (1,145 out of 1,971 acres) of vireo habitat
by creation of a preserve.

Texas Parks and Wildlife is a state-level administrative body chaired by an appointed
commission with jurisdiction over wildlife protection.  It has a very limited budget for new
habitat acquisition or management and no source of revenue besides state appropriation.  Its
objective was to ensure that the costs of any habitat preserve acquisition or operation
responsibilities it assumed under the Plan were covered by some source of funding other than
its own budget.

Environmental groups

There were two kinds of environmental groups involved: local groups and local
chapters of national groups, such as the Nature Conservancy and the National Audubon
Society.  These groups were primarily interested in assuring that the Plan provided for the
preservation of large blocks of contiguous habitat.  Within the environmental community
there was some disagreement as to how much land needed to be protected.  Some groups,
such as Earth First, believed that no endangered species habitat should be developed.

Box 4:
Endangered Species – Karst Invertebrates

In 1988, five species of karst arthropods were listed as endangered.  These
species were the Tooth Cave spider (Neoleptoneta myopica), Tooth Cave
pseudoscorpion (Tartarocreagris texana), Tooth Cave ground beetle (Rhadine
persephone), Kretschmarr Cave mold beetle (Texamaurops redelli), and the
Bone Cave harvestman (Texella reyesi).  Because it was originally thought to
be a member of the same species as the Bone Cave harvestman, the Bee Creek
Cave harvestman (Texella redelli) eventually enjoyed the protection of the
ESA as well.

These species generally display a reduced or complete loss of eyes or pigment,
elongate appendages, well-developed sensory organs, and life histories adapted
to a food poor environment.  Very little is known about the karst species and
the ecology of their communities.
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At the time of listing, it was noted that survival of karst species was threatened
by direct habitat destruction in the form of livestock operations and land
development.  Such activities had eliminated 20 percent of known caves in the
permit area between 1969 and 1989.  These species had also been harmed
indirectly by decreased water inflow to the karst structures.  Finally, human
visitation to caves had caused damage by direct contact, soil compaction, trash
and toxic contamination.

The Plan proposed to protect 21 percent (9,298 of 45,368 acres) of potential
karst invertebrate habitat by creation of a preserve.  However, 19 of 22 caves
where the listed species had been documented would be protected in the
preserve.

Private landowners

Within this category, there were three types of landowners.  There were urban lot
owners who owned small, undeveloped lots in habitat areas.  For these people, many of whom
were simply interested in building a single residence on their land, the cost of obtaining a
Section 10 permit was prohibitively high.  They could not afford to build, and their land was
essentially unmarketable because of the Act’s restrictions.  They wanted a system that would
reduce the costs of complying with the Act.

There were also rural ranchers, conservative individuals who had lived in Travis
County for a long time.  Some of them wanted to be able to continue ranching, but many of
them were interested in taking advantage of the growing demand for rural land.  They wanted
a plan that would reduce the Act’s restrictions on their property so that they could develop it
or sell it for maximum value.

Finally, suburban developers owned a large amount of endangered species habitat.
These developers wanted not only the ability to develop their landholdings for profit, but they
needed a system that would afford them a sense of predictability.  In other words, they wanted
to reduce the costs and eliminate the delays inherent in complying with the Act, and they
wanted this system to be in place for a long time.  Developers would not participate in a plan
unless it was cheaper than obtaining an individual permit.

Other interests

The local chamber of commerce, which represented businesses in Austin and Travis
County, wanted a plan that would allow some development while protecting the natural
qualities of the area.  The chamber recognized that the natural amenities of Austin and Travis
County were the primary reason that people were moving to the area.  This was good for
business.  On the other hand, a complete freeze in development would harm the creation of
infrastructure necessary for business growth.

There was an anti-tax group and a property rights group represented on the
Committee.  The anti-tax group felt that the public should not pay for the Plan.  Property
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rights advocates thought that the Act was an illegitimate restriction on land use, and in any
event did not want private citizens to pay for the Plan.

Box 5:
Endangered Species – Golden-Cheeked Warbler

The golden-cheeked warbler (“warbler”) was emergency listed as endangered
in May of 1990, and permanently listed in December of 1990.  See Figure 3.
The warbler, like the vireo a neotropical migrant, spends its winters in southern
Mexico, Guatemala, Honduras and Guatemala.  In mid-March, warblers come
to the Balcones area to nest and breed.

Figure 3.  Golden-cheeked warbler (Dendroica chrysoparia).

Warbler breeding areas are limited to 37 counties in Texas.  In fact, the
diminutive black and yellow songbird is the only species, out of 611 bird
species recorded in Texas, whose breeding range is confined within the state’s
borders.

Warblers breed in forested areas characterized by a mix of Ashe juniper, Texas
oak, shin oak, and plateau live oak.  In 1992, it was found that the highest
quality, least fragmented warbler habitat in Texas occurred in the western half
of Travis County.

The principal threat to the warbler was habitat destruction, modification, and
fragmentation from urbanization and range management practices.  The
warbler is easily disturbed during nesting and thus highly vulnerable to the
effects of habitat fragmentation.  Other threats included declining oak
regeneration, oak wilt disease, and nest parasitism by the brown-headed
cowbird.  It was estimated that warbler habitat had been reduced by 35 percent
between 1962 and 1992.
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In 1992, the breeding population in the permit area was estimated at 3,000,
based on an average density of one pair per 50 acres of habitat.  The Plan
proposed to protect 37 percent (13,969 out of 37,839 acres) of warbler habitat
by the creation of the preserve.

Finally, there was an environmental justice group.  While all of the species’ habitat
was located in Travis County or western parts of Austin, the poorest residents in the area lived
in eastern Austin.  There was a concern that none of the benefits of the Plan would accrue to
those people.  Further, there was a concern that money would be siphoned away from
environmental improvement in eastern Austin.

The Process of Developing the Plan

To ensure full public participation in the planning process, the Committee held
biweekly or monthly public meetings where issues relating to the development of the Plan
were discussed.  These issues included the biological needs of the species, the alternatives for
protecting the species, and the ways in which the plan could be funded.  Public comment was
solicited from those members of the community who felt that their interests were not
adequately represented on the Committee.  The Committee regularly published and
distributed a newsletter containing updates on the Plan and the plan development schedule.

The Committee hired a Biological Advisory Team (“Team”) to conduct essential
research on the species of concern and to provide advice to the Committee during the plan
development process.  The Team identified and recommended research needs, conducted
research and monitoring activities, and reviewed and commented on the Plan as it was being
developed.  In 1990, the Team produced the “Comprehensive Report of the Biological
Advisory Team,” which subsequently served as the biological guide to preserve planning and
management in the Plan.

The Committee produced several working drafts of the Plan in 1990 and 1991.  In
1991, Austin Mayor Bruce Todd created a special task force to resolve outstanding problems
in the finalization of the Plan.  The task force was formed specifically to address legal issues,
biological issues, landowner concerns, public relations and economic impacts of the plan.
The task force eventually made recommendations to the Committee, which led to a final draft
of the Plan.

The final draft of the Plan provided for the creation of a 30,428-acre preserve.  See
Figure 4.  The preserve was meant to protect the endangered species in the permit area, as
described by the Team, so that the legal requirements of Section 10 of the ESA would be met.
The Team and the Service believed that the preserve was the best way to address the habitat
fragmentation problem.  Although the size of the preserve was less than the Service had
originally thought sufficient, the Service indicated that it would approve the Plan provided
that human access to the preserve was extremely limited or barred entirely.
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The Plan would divide the permit area of Austin and Travis County into two discrete
areas, a “preserve” and “the rest of the permit area.”  The preserve would eventually consist
of about 30,000 acres of the best species habitat in the permit area.

The rest of the permit area had been divided into five categories, depending on the
types of species present and quality of the habitat.  See Figure 5.  There were three different
zones for golden-cheeked warblers. Zone 1 was prime habitat where actual nesting had been
confirmed.  Zone 2 was good quality habitat where nesting was possible but not confirmed.
Zone 3 was not habitat.  Black-capped vireo habitat was designated Zone 4.  “Karst” habitat
for the six, listed cave invertebrate species was Zone 5 land.  It was possible that a particular
piece of land could be in more than one zone.  For example, if a piece of land contained prime
warbler habitat and vireo habitat, it would be considered to be in Zones 1 and 4.  Zones 1, 2, 3
and 5 were called “habitat zones.”

Participation in the Plan by both potential preserve landowners and those wishing to
develop permit area land outside the preserve would be strictly voluntary.  In other words,
potential preserve landowners would not be compelled to sell and developers would be free to
pursue individual HCPs.

The Service would not issue the Incidental Take Permit for the Plan unless Travis
County and Austin could provide assurance that the plan would be adequately funded.

Box 6:
Alternatives to the Plan

Although it chose the Plan, with its preserve system, as the best alternative for
Austin and Travis County, the Committee considered several other alternatives
during the process.

Do Nothing:

Under this scenario, the Service would strictly enforce Section 9 of the ESA on
private, municipal and state lands containing species habitat.  Section 7 would
be strictly enforced on federal lands.

Privatized Alternative:

The privatized alternative would rely on the private sector (landowners,
citizens, businesses and conservation groups) to acquire and manage a
preserve.  The preserve system would be run by a nonprofit public service
foundation, the Balcones Canyonlands Foundation.  Conservation groups
would be enlisted to help manage the preserve.  Money for land acquisition
and management would be raised by the foundation.
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Mitigation Outside Travis County:

Owing to its proximity to rapidly growing, high income Austin, land in Travis
County was far more expensive than in surrounding counties.  This alternative
would rely on the creation of a preserve in another area.

Do Nothing 2; the Service Offers Individual Section 10 Permits:

The concept of the preserve would remain, but the local governments would
play no part in organizing purchase of the preserve.  Landowners, developers,
and others wishing to destroy or modify land in habitat zones would go
through the normal Section 10 HCP process with the Service.  The Service
would require mitigation in the form of land purchases within the designated
preserve boundaries.  Permit seekers would have to negotiate purchases with
landowners within preserve boundaries.  Under this alternative, the County and
the City would still have to come up with a way to fund management of the
preserve, unless they made the permit seekers pay for it.

In February of 1992, the Committee approved the final draft and forwarded it to the
official applicants for the Section 10 permit – Austin, Travis County, Lower Colorado River
Authority, and Texas Parks.  Texas Parks took the lead role in readying the permit application
for submission to the Service.

In May and June of 1992, the four applicants convened to continue working on the
final Plan draft.  Quick work in this effort was motivated by the fact that several key land
parcels in the proposed preserve had been offered for sale by the Resolution Trust
Corporation.  Thus, in September of 1992, the four applicant agencies ratified the
“Interagency Plan for the BCCP [Balcones Canyonlands Conservation Plan].” This document
solidified both the agencies’ intent to apply for a Section 10 permit and the concept of the
preserve as the biological basis for the application.

In November of 1992, Austin voters approved a $22 million bond issue for the
acquisition of land for the preserve.  These bonds would be paid out of general tax revenues.
Austin also contributed 2,562 acres that it had previously held.  The total Austin contribution
of preserve land under the Plan was to be 7,507 acres.  Other contributions to the preserve
were as follows:

Contributor Acres
The Nature Conservancy 4,023
Travis County    507
Lower Colorado River Authority 2,717
Other (Travis Audubon, University of
Texas, Municipal utility districts,
municipalities)

5,992
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The total of all these contributions was about 21,000 acres.  In order to meet the Plan’s
goals, the preserve needed about 30,000 acres.  Under the agreement between the applicants,
Travis County was required to acquire the additional 9,000 acres necessary to complete the
preserve.

The bond measure rejected in 1993 was meant to fund that purchase.

The Plan Lives On

After six years, the issue is still very much the same: Who pays for what?

--  Bruce Todd, Mayor of Austin, Texas

If “We the People” of the United States wish to have a public policy whereby
lands are set aside for the public good or to preserve species, then where is the
“We the People” money to pay for it?

--  Marshall Kuykendall, Founder, Take Back Texas

As Secretary of the Interior Bruce Babbitt, an active proponent of the Plan, said, “The
failure of the bond issue was like a tsunami running across the community.  Unfortunately, as
we groped to pick up the pieces, we ran head on into an election year [1994], when it becomes
a political issue and not the reconsideration of the plan.”

The voters’ rejection of the bond bill appeared to solidify the previously scattershot
opposition to the Plan.  Opponents, who included property rights advocates, publicly
construed the vote as an indicator that the people of Travis County did not want the Plan.

Prominent politicians, including U.S. Senator Kay Bailey Hutchison, made a point of
publicly attacking the Plan during the campaign year.

In late 1994, at the urging of Babbitt and the Service, Plan supporters “tried to
regroup,” recalled then-Travis County Commissioner Valarie Bristol.  Mayor Todd created a
second task force to resolve the funding issue.  Like the original Committee, this task force
was composed of representatives from a wide variety of interest groups.  Among those on the
task force were local and federal government officials, environmentalists, landowners, and
representatives of the local chamber of commerce and real estate council.  Jack Driesell was
named to head this second task force.

In this second attempt at creating the Plan, the Service took on a much more active
role. Babbitt came to Austin to meet with the task force and to encourage their work.
According to Jack, it was Babbitt who was responsible for “kick-starting” the Plan.

The big question, of course, was “where are we going to get the money to buy and
manage the land?”   The task force broke this down into two smaller questions.

Who Should Pay?
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There were three choices, each of which could be used alone or in combination with
the others.

The first possible source of funding was the U.S. Treasury.  In other words, U.S.
taxpayers would pay for the preserve.  The second possibility was a tax on County residents.
The third choice was that developers would pay.

With respect to U.S. funds, Babbitt’s enthusiasm made it likely that the Service would
provide grants for land acquisition and in-kind management services.  On the other hand, it
was clear that the land acquisition funds supplied by the federal government would not exceed
a few million dollars.  In October of 1994, Babbitt had requested that Congress appropriate $4
million for Balcones land acquisition.

A tax on Travis County residents seemed to be politically risky.  After all, voters had
rejected the bonds, which were to have been paid off with county tax revenues.

The most logical alternative was for developers of land in habitat zones to pay.
Actually, some or all of the cost under this alternative would probably be passed on to those
who eventually bought the products of development, e.g., homebuyers.  This was a logical
choice because developers or their customers would have to pay some costs with or without
the Plan.  The idea would be to make developing land easier and cheaper under the Plan than
under individual Section 10 permits.

How Should They Pay?

There were two different ways that developers might pay for the preserve.  The first
involved what were called “mitigation certificates.”  The second method of potential revenue
was “tax increment financing.”

Mitigation certificates

For each acre of land that a developer wanted to develop, she would be required to buy
a mitigation certificate.  Once the mitigation certificate had been acquired, the developer
would be free to modify the entire subject acre in any way she chose, subject of course to
local land use ordinances.  The mitigation certificates could take two forms, tradable or non-
tradable.

Under a tradable mitigation certificate system, a number of certificates would be
offered for sale by the county, either at auction or at a pre-determined price.  These
certificates could be purchased by any interested parties, including developers, speculators or
conservation groups.  A market in certificates would be created.  As the price of land went up,
or the supply of certificates decreased, the price of certificates would rise.

Although tradable certificates would in theory result in an economically efficient
allocation of land to competing uses, the practical design of the system would be difficult.
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For example, a perfect economic system would encourage development in Zones of lesser
quality habitat more than development in higher quality habitat.  In order for the tradable
certificate system to do this, it would somehow have to create a market where it was more
expensive to acquire a certificate allowing development in, for example, Zone 1 than Zone 2.
While there were several ideas on how this could be accomplished, implementation would be
complex.

Non-tradable certificates would be sold by Travis County for a flat fee and could only
be used to develop a specified piece of property.  They would not be transferable.

Non-tradable certificates were less difficult to implement than tradable permits, but
there were still problems to be resolved.  The sales price of the certificates was a key issue.
There could be two alternate goals in setting the price of the certificates.  The first objective
could be to raise sufficient funds to purchase the remaining preserve lands.  The second goal
could be to make participation in the Plan more attractive to developers than obtaining an
individual Section 10 permit.

Under the first alternative, the price would simply be based on the amount of money
needed to purchase and manage the 9,000 acres.  In other words, the price would be:

Cost of purchasing and managing 9,000 acres
Number of acres in habitat zones

The price also could be some number higher than this, to allow for purchase of the preserve
lands before every habitat zone acre was developed.

The price could also be based on the amount developers had been paying for
individual Section 10 permits.  Section 10 permits require the developer to pay for biological
assessment, attorneys, and mitigation.  The mitigation certificates could be priced just less
than the individual Section 10 cost per acre.  Since they would be less expensive, developers
would be encouraged to participate in the Plan.

As with the tradable certificates, the non-tradable certificates had to be related to the
type of habitat being developed.  In order to encourage a developer to participate in the Plan
instead of taking the individual Section 10 approach, developing lesser quality habitat had to
be cheaper than developing prime habitat.  If a developer went the individual HCP route, she
would have to pay less in mitigation for lesser quality habitat.  In addition, there had to be
some price distinction between habitat where one listed species occurred, and habitat
occupied by multiple species.  Again, under the individual Section 10 system, developers of
the former would have to pay less.

Tax increment financing

This concept was based on the idea that freeing a piece of land for development by
allowing the purchase of mitigation certificates would lead to increased land values.
Developed land is assessed at a higher value than undeveloped land.  Property tax revenue
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from the increase in property value under the Plan system would be dedicated to land
acquisition in and management of the preserve.

Travis County could apply all property tax revenue from the increase in land value
under the Plan, minus that portion of the tax earmarked for debt service, to land acquisition
and preserve maintenance.  If a parcel were worth $20,000 before the Plan and $100,000 after
the Plan (because it was developed) the county would the contribute property tax on $80,000,
minus the percentage of the tax used for county debt service, to the Plan.

Conclusion

As with the various alternatives to the Plan, each of the “who and how” funding
choices had advantages and disadvantages from the perspectives of the various interest
groups.  Jack and the task force had to determine which alternative was most politically
saleable – the best from the most points of view – and more important, perhaps, which
alternative would result in the greatest participation in this voluntary plan.  In addition, they
had to consider broader issues, such as economic efficiency, equity and ease of
implementation.  Lastly, any funding option would have to meet the biological requirements
of the ESA.

Case Study Exhibit

Exhibit A:  Habitat Conservation Plan and Final Environmental Impact Statement (excerpted).


